IN THE COMMONWEALTH COURT OF PENNSYLVANIA

M. Diane Koken,

Insurance Commissioner of the

Commonwealth of Pennsylvania
Plaintiff

. | " No.269 M.D. 2001

Reliance Insurance Company,

Defendant

Consolidated Freightways Corporation,
Petitionet/Intetvenor,
V.

M. Diane Koken, Insurance
Commissionet of the Commonwealth
of Pennsylvania,

Respondent/Liquidator, °
and
Reliance Insurance Company,

Party-In-Intetest

RESPONSE IN OPPOSITION TO CONSOLIDATED
FREIGHTWAYS CORPORATION’S EMERGENCY
MOTION TO INTERVENE AND TO ENFORCE
PRE-LI AT T 1T

M. Diane Koken, the Insurance Commissioner of the Commonwealth of
Pennsylvania, as Liquidator fot Reliance Insurance Company (“Liguidator™), through het

undersigned counsel, opposes Consolidated Freightways Cotporation’s (“Consolidated”)

Motion to Enforce Pre-liquidation Agreement to Settle Claim as follows: -




1. On October 3, 2001, the Commonwealth Coutt of Pennsylvania entered its
Otder (“Liquidation Order”) placing Reliance Insurance Company (“Reliance”) in
liquidation pursuant to Penin. Stat. Ann. tit. 40, §§ 221.1 gt. seq. (“Pennsylvania Insutance
Act”). The Liquidation Otder declared Reliance to be insolvent. Otder at 2.

2. The Liquidation Order appointed M. Diane Koken, Insurance Commissionet
of the Commonwealth of Pennsylvania, and her successots in office, as Liquidator of
Reliance (“Liquidator™).

3. The Liquidator is empoweted and directed to take immediate possession of
Reliance’s propetty, business and affaits and to take such action as the interests of
policyholdets, creditors or the public may tequite.

4. As of the date of the Liquidation Order, the Liquidator is chatged with a duty
to marshal assets in ordet to maximize the assets of the estate and td protect the interests of
all policyholdets and creditors as a whole.

5. The Pennsylvania Insutance Act, which govetns liquidation of insolvent
insurers, exptessly sets forth priority of claims and an otder of distribution of claims in a
liquidation. Pursuant to the Act, after secured claims and administrative expenses and costs,
claims fot losses covered undet policies of insurance ase entitled to priofity in distribution
before claims of general creditors. 40 Pa. Stat. § 221.44. By statute, claims within each class
must be paid in full befote the members of the next class ate pald 40 Pa. Stat. § 221.44.
The Pennsylvania Insurance Act thus requires 2 fair and equitable distribution of assets
among claimants in the same class of ptiotity and prolﬁbits the Liquidatot from preferting
one claimant over anothet.

6. The Pennsylvania Insutance Act provides an exclusive femedy and procedure

for anyone who has a claim against Reliance. This includes policyholdet claims, as well as




general creditor and othet claims, The Act requites that all such claims be made through the
filing of a “proof of claim.” 40 Pa, Stat. §§ 221.37, 221.38.

7. The statutoty proof of claim procedute is exclusive and mandatory. The
Liquidation Order exptessly provides that “[nJo petson shall patticipate in any disttibution of
the assets of Reliance unless such claims are filed and presented ... .” Order at J19. In
recognition of the exclusivity of this claims procedute, the Liquidation Otder and the
Pennsylvania Insurance Act direct an indefinite stay of all actions against Reliance ot the
Liquidator. See 40 Pa, Stat. §221.26. The Liquidation Otder ptovides that “[a]ll actions,
atbitrations and mediations, against Reliance ot the Liquidator shall be submitted and
considered as claims in the liquidation proceeding” Id. The Pennsylvania Insutance Act
also provides that “[u]pon issuance of an order appointing the commissioner liquidator of a
domestic insutet of of an alien insuret domiciled in this Commonwealth, no action at law ot
equity shall be brought by or against the insurer, whethet in this Commonwealth ot
elsewhere, not shall any such existing actions be continued after issuance of such order.” 40
Pa. Stat. §221.26.

8. The Liquidation Order, at paragraph 9, provides for the resolution of all
claits against Reliance in a single forum - the Commonwealth Coutt — and ditects the
Liquidator to implement notice and procedures for filing clains against Reliance.

9. On Ociober 8, 2001, Consolidated filed a motion with this Coust seeking to
intervene in this action for the purpose of enforcing a settlement agreement that it claims
was reached ptiot to the date of the Liquidation Otdes!. The settlement putportedly

requires Reliance to pay $4.5 million towatds the settlement by November 1, 2001.

! The Liquidatot does not make any determination here with respect to Consolidated’s
contention that the settlement agreement is enforceable. However, any dispute over the
enforceability of the agteement would be an issue to be determined in the claims filing
process after a propet proof of claim is submitted.
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10.  In its motion, Consolidated alleges that the settlement agreement was agreed
to by. Reliance ptiot to the entty of the Liquidation Otder and is an enforceable contract.
Consolidated tequests an order from the Court directing Reliance to pay $4.5 million in
conttibution to the settlement.

11.  Consolidated’s motion must be denied. First, the requested payment would
constitute an unlawful preference and would violate the Liquidatot’s duty to treat all
policyholders and creditors faitly. Second, Consolidated’s motion is a claim against Reliance
which, as with any and all claims against Reliance, must be submitted and adjudicated in the
proof of claims proceeding. As of this date, the Liquidator has not yet implemented a claims
filing procedute although she anticipates that one will be implemented in due coutse. |
Consolidated has not submitted a proper ptoof of claim pursuant to the statutory claims
ptocedute and the Liquidator has not denied the claim. Accordingly, the claim is not tipe

for adjudication by this Coutt.
- ARGUMENT

A.  The Requested Payment Would Constitute an Unlawful Preference and
Would Violate the Distribution Priority Requited by the Pennsylvania
Insurance Act.

12, The Liquidation Otde, at paragraph 21, expressly prohibits any person from
“obtaining of preferences, judgments, attachments . . . against Reliance assets, property . .. "

13.  Upon the entry of the Liquidation Otdet, the Liquidator is required by law to
comply with the Pennsylvania Insutance Act and the Liquidation Otdet, and is charged with
the responsibility to protect the interests of all policyho'lders‘ She may not, thetefore, take
any action that favots one policyholder over another, such as permitting 2 distribution of
assets to pay immediately the claim of one policyholdet in full.

14, Any payment on the alleged settlement in this case would be 2 disttibution of

assets to pay immediately the claim of one policyholder in full and would constitute an




unlawful preference. Consolidated would receive a full tecovety on its claim while other
policyholders would teceive a pro tata shate of the distribution of Reliance’s assets.

15.  ‘The immediate funding of the settlement agreement at issue would also violate
the distribution ptiotity requited by the Pennsylvania Insutance Act. ‘The funding of the
settlement x;roﬁld impropetly elevate Consolidated’s claim to a priofity equal to or highet
than administrative expehses which, undet the statute, are entitled to the highest priotity. In
an analogous context, the Supteme Court of Pennsylvnia has held that a policyholdet who
obtains a judgment against an insolvent insurer is not entitled to an elevated priority by
virtue of the judgment. See Mmmmmwﬂmﬁlﬂi@., 531 Pa. 598,
614 A.2d 1086(1992); Dayis v. Commonwealth Trust Co., 335 Pa. 387, 389,7A.2d 3,
5(1939). Hete, Consolidated’s alleged settlement does not elevate the priority of its
undetlying claim.

16.  Pennsylvania courts have addressed the question of whether pre-liquidation
settlements must be paid if that payment would contravene the governing statutory scheme
and have held that they may not. See Panea v. Isdaner, 773 A. 2d 108, 2001 Pa. Super.
LEXIS 429 (Pa. Supes. Aptil 10, 2001); Storms ex rel. Storms v, O’'Malley, 779 A. 2d 548
(Pa. Super. 2001). In Panea and Storm, the coutt held that the principle that contracts must
be enfotced as written must give way to conflicting statutory provisions in Pennsylvania’s
Propetty and Casualty Insurance Guaranty Association Act, Hete, the enfotcement of the
settlement agreemént would contravene the Liquidator’s duty to treat all policyholders faitly
and het duty to distribute Reliance’s assets in accordance with the distribution ptiotity
requited by the Pennsylvania Insurance Act.

17.  'The cases Consolidated relies on, K |
Ins. Co,, 450 Pa. 177,299 A.2d 604 (1973); Com. ex rel. Sheppard v, Central Penn Nat'l
Bank, 375 A.2d 874 (Pa. Commw. 1977) and Fostet v. Philadelphia Manufacturess, 592 A2d
131 (Pa. Commw. 1991), are completely inapplicable. These cases metely stand for the

proposition that a liquidator who btings 4 breach of contract action against a third party
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seeking remedies under a contract is bound by the provisions of the contract. Here, the
Liquidator is not secking enforcement of the contract. Fusthet, in this case, the Liquidatot’s
immediate funding of the settlement agreement would violate the Pennsylvania Insurance

Act and the Liquidation Otder.

B. onsolidated

18.  As alleged above, the Pennsylvania Department Act requires that all claitns
against Reliance be submitted through a “ptoof of claim.”. 40 Pa. Stat. §§ 221.37, 221.38,
Under this statutoty claims procedure, the Liquidator may deny ot allow a claim, in whole ot
in part. If the Liquidatot denies a claim, a claimant may file objections. All disputed claims
ate ultimately resolved by the Commonwealth Court ot by a referee appointed by the
Commonwealth Court. 40 Pa. Stat. §221.41. 'The statutoty claims process is mandatoty and

exclusive, and permits an ordetly and fair distribution of Reliance assets in accordance with
| the distribution piority set forth in the Pennsylvania Insutance Act. |

19.  The ]‘.iqﬁidator is prohibited from paying policyholder claims or claim
judgments except through the statutoty claims process.

20.  Consolidated’s motion to enforce the settlement agreement is a claim against
Reliance which must be made and ultimately adjudicated in the proof of claim proceeding

21.  Accordingly, Consolidated has a statutory remedy which it is required to
putsue, and it may not citcumvent the statute by filing 2 motion with this Coutt.
Pennsylvania coutts have held that whete 2 remedy or method of procedute is provided by
statute, such as hete, the statutory remedy ot procedure must be stictly putsued and
exclusively applied. Barton v. Northampton County, 19 A. 2d 263 (Pa. 1941); Harcourt v.
General Accident Ins, Co., 419 Pa. Super. 155, 615 A. 2d '71. (1992), appeal denied, 534 Pa.
648, 627 A.2d 179 (1993); Concerned Taxpayets of Beaver County v, Beaver County Bd. of

Assessment Appeals, 462 A. 2d 347 (Pa. Cmwlth. 1983).




C. Consolidated’s Claim for Enforcement of the Settlement Agreement is
Not Ripe

22, Pursuant to the Pennsylvania Insurance Act and the Liquidation Order, the
Commonwealth Court has “exclusive jusisdiction over all determinations of the validity and
amount of claims against Reliance.” See 40 Pa. Stat. §§ 221.41, 221.43.

23, 'The Pennsylvania Insurance Act and the Liquidation Otder contemplate that,
befote this Coutt adjudicates a claim, an appropriate ptoof of claim has been filed, the
Liquidator has made an adverse determination on the claim and the claimant has filed
objections to the Liquidatot’s detesmination. None of these preconditions have been met
here.

Consolidated filed its motion with this Court ptiot to a detexrmination as to the
validity and amount of its claim in the statutory claims process. Accordingly, Consolidated’s

motion is prematute. Consolidated’s claim is not ripe until such time that Consolidated has

filed an apptopriate proof of claim and the Liquidatot has denied the claim.




WHEREFORE, the Liquidator requests that this Coutt deny Consolidated’s Petition

to Intervene and Petition to Enforce Pre-liquidation Agteement to Settle Claim.

Respectfully submitted,

OF COUNSEL:

David F. Simon, Esquire

Chief Counsel

The Pennsylvania Insurance Department
Office of Chief Counsel

1341 Strawberty Squate

Hatrisburg, PA 17104

October E_‘LL, 2001

BLANK ROME COMISKY & McCAULEY LLP

By: (2‘&/\« Q>

Richatd P. McElroy

Ann E. Kim

One Logan Squate
Philadelphia, PA 19103-6998

Counsel for William 8. Taylot, Deputy
Insurance Commissioner, Commonwealth
of Pennsylvania, for the Rehabilitatos

of Reliance Insurance Company




ERTIFICAT C
I hereby certify that a true and cotrect copy of the preceding Response in Opposition
to Consolidated Freightways Cotpotation’s Emergency Motion to Intervene and to Enforce

2 A
Pre-Liquidation Agreement to Settle Claim was served this Ef day of October 2001, by first

class mail, postage prepaid, upon the individuals listed in the attached Master Setvice List.

Sl DL

ANN E. KIM




Master Service List

M. Diane Koken, Insurance Commissioner of the Commonwealth of Pennsylvania

v

Reliance Insure;nce Company
No. 269 M.D. 2001 (Commonwealth Court of Pennsylvania)

Jerome R. Richter

Ann B. Laupheimer

Blank Rome Comisky & McCauley LLP
One Logan Square

Philadelphia, PA 19103

(215) 569-5500

(Attorneys for M. Diane Koken,
Insurance Commissioner of the
Commonwealth of Pennsylvania)

David F. Simon

Chief Counsel

Pennsylvania Insurance Department

1341 Strawberry Square
‘Harrisburg, PA 17120

(717) 787-6009

(Attorney for M. Diane Koken,

Insurance Commissioner of the

Commonwealth of Pennsylvania)

Marilyn K. Kincaid

Reliance Insurance Company
(in Liguidation)

5 Hanover Street

New York, NY 10005

(212) 858-6500

(Attorney for Reliance Insurance
Company (in Liquidation))

Hillary C. Steinberg
James Michael Matour

Hangley Aronchick Segal & Pudlin, P.C,

One Logan Square
Philadelphia, PA 19103

(215) 568-6200

(Attorneys for Reliance Group
Holdings, Inc.)
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Jeffrey B. Rotwitt

Obermayer Rebmann Maxwell & Hippel
1 Penn Center, 19™ Floor

Philadelphia, PA 19103-1895

(215) 665-3000

{Attorneys for M. Diane Koken,
Tnsurance Commissioner of the
Commonweaith of Pennsylvania)

BEdward A. Perell

Debevoise & Plimpton

875 Third Avenue

New York, NY 10005

(212) 909-6000

(Attorneys for Reliance Group
Holdings, Inc.)

William Charles Bensley

George Whittaker Howard

Edward M, Nass

Howard Brenner & Nass, P.C.

1608 Walnut Street, Suite 1700
Philadelphia, PA 19103

(215) 546-8200

(Attorneys for Francine and Ted Forman)

Brad S. Karp

Paul, Weiss, Rifkind, Wharton & Garrison
1285 Avenue of the Americas

New York, NY 10019

(212) 373-3000

(Attorneys for Reliance Group

Holdings, Inc.)

Robert H. Levin

Adelman Lavine Gold & Levin, P. C.

1900 Two Penn Center Plaza

Philadelphia, PA 19102

(215) 568-7515

(Attorneys for Committee of Policyholders)




Richard E. Poole

Potter Anderson & Corroon LLP
1313 North Market Street

P.0O. Box 951

Wilmington, DE 19889-0951
(302) 984-6006

(Attorneys for Jason Pauley)

Richard P. Coe

Weir & Partners, LLP

1339 Chestnut Street, Svite 500
Philadelphia, PA 19107

(215) 665-8181

(Attorneys for Forestal Village Community
Services Association, Inc, and Sutton
Woods Condominium Assoc., Inc.)

Theodore E. Huenke
Huenke & Rodriguez
One Huntington Quadrangle, Suite 2502
Melville, NY 11747
(631) 756-2024
(Attorneys for Hanover Ins. Co.)

Andrew K. Siutzman

David Carl Franceski

Stradley, Ronon, Stevens & Young, LLP
2600 One Commerce Square

Philadelphia, PA 19103-7098

(215) 564-8008

(Attorneys for Citicorp North America, Inc.)

Roy 8. Cohen

Nicole L. Herman

Cohen, Segalis, Pallas & Greenhall, P.C.
1515 Market Street, 11" Floor
Philadelphia, PA 19102
(215)564-1700

-gnd-

Richard D. Batchelder, Jr.
Ropes & Gray

One International Place

Boston, MA 02110-2624

(617) 951-7000

(Attorneys for Miami Cruiseline
Holdings LLC)
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Adam B, Kutinsky

Hertz, Schram & Saretsky

1760 S. Telegraph Road, Suite 300
Bloomfield Hills, M1 48302

(248) 335-5000

(Attorneys for Trustee of FPA Creditor
Trust)

Frank F. McGinn

Bartlett Hackeit Feinberg, P.C.
Suite 920

10 High Street

Boston, MA 02110

(617) 422-0200

(Attorneys for Flatley Company)

James W. Creenan

Francis X. McTiernan

Wayman, Irvin & McAuley

1624 Frick Building

Pittsburgh, PA 15219

(412) 566-2970

(Attorneys for Consolidated Freightways)

Janet S. Baer

Kirkland & Ellis

200 East Randolph Drive, Suite 6500
Chicago, 1L 60601

(312) 861-2200

(Attorneys for AmeriServe Food
Distribution, Inc.)

Robert D. Rhoad

Dechert Price & Rhoads

Princeton Pike Corporate Center
P.O.Box 5218 -

Princeton, NJ 08543

(609) 620-3200

(Attorneys for Acumen Re Management
Corporation)




" Robert A, Kanfman

Michael L. Browne -

Reed Smith Shaw & McClay LLP
2500 One Liberty Place

Philadelphia, PA 19103

(215) 851-8262

(Attorneys for Vitas Healthcare Corp.)

Gavin P. Lentz -

David Paul Heim

Vincent J.B. Van Laar

Bochetto & Lentz P.C.

1524 Locust Street

Philadelphia, PA 19102

(215) 735-3900

(Attorneys for Higgins Brectors &
Haulers, Inc.)
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