IN THE COMMONWEALTH COURT OF PENNSYLVANIA

M. Diane Koken

Insurance Commissioner of the

Commonwealth of Pennsylvania,
. Plaintiff

022 d 91w gy

V. ‘ _:

~Reliance Insutance Company, No' 269 M. D. 2001

Defendant

INRE: Order Approving Referee James C. Schwartzman’s Recommendatwn
Muscat Insurance Co.; POC No. 2122512

ORDER
AND NOW, thi's[@ /ﬁ%f May 2005, upon consideration of
Referee James C. Schwartzman’s recommendation to ‘afﬁrm the Liquidatbr S
assignment of pnonty (e) to the captioned proof of clalm, the exceptions ﬁled
thereto, and the response to the exceptions, the excep’aons are OVERRULED
the recommendation is ACCEPTED and the assignment of priority (e) to the
~ captioned proof of claim is AFFIRMED |
The Liquidator is directed to serve a copy of this order upon those

listed on the Master Service List.

S GARDNER COLINS President Judge
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

M. Diane Koken,
Insurance Commissioner of the
Commonwealth of Pennsylvania,

Plaintiff

No. 269 M.D. 2001
V.

e e s it e e et e e

Reliance iﬁéﬁrance Company, -
Defendant
v
Musqat Insurance Company,
Objector. :
IN THE MATTER OF OBJECTIONS TO NOTICE OF DETERMINATION
BY MUSCAT INSURANCE COMPANY )
CLAIM NO. 2122512

ORDER

AND NOW, this day of _ . 2005, after consideration of the Rgport

and Recommendation of the Referee‘and any exceptions filed, the Cduri: heréby adqp_ts the
Referee’s Repot and Recominendation attached hereto.

BY THE COURT:




IN THE COMMONWEALTH COURT OF PENNSYLVANIA

M. Diane Koken,
Insurarice Commissioner of the
Commonwealth o_f Pennsylvama,

Plaintiff ‘ .
| No. 269 M.D. 2001
V. ' '

lReliaJ;ce Insurance Company,
Defg_ndant
v
Muscat Irisuraﬁcg Company,
Objector. |
IN THE MATTER OF OBJECTIONS TO NOTICE OF DETERMINATION
BY MUSCAT INSURANCE COMPANY
CLAIM NO 2122512
NOTICE TO PARTIES
Specific exceptions to this récommended decision must be filed with the Court within 20
days of the mailing déte of this decision. Those exéeptions should be accompanied by a brief
supporting memorandum of law. Any response to those exceptions must be filed with the Court
within 27 days of the rhé.iling date of this decision, and should also be accompanied bya brief

supporting memorandum of law. The Court, upon consideration of the recomgnended decision and

)
Y

of any exceptions and responses, will ré;nder(d{ecisibn. o~ Il

i

s C. Sghwa.rt’zman ;

\}aZf‘eree



IN THE COMMONWEALTH COURT OF PENNSYLVANIA

M. Diane Koken;
Insurance Commissioner of the
Commonwealth of Pennsylvania,

Plaintiff |
No. 269 M.D, 2001

V.

Reliance Insurance Company,
Defendant
V.
Muscat Insurance Company,
Objector.
IN THE MATTER OF OBJECTIONS TO NOTICE OF DETERMINATION
BY MUSCAT INSURANCE COMPANY
CLAIM NO. 2122512
James C. Schwartzman, Esquiire, duly appointed Referee in the Matter of Objection to
Notice of Determination by Muscat Insurance Company on Proof of Ciéim Number 2122512,
hereby recommends to the Honorable James Gaﬁﬁ_lner Colins, President Judge of the
Commonwealth Court ‘of Pennsylvania, that ’_the' Liquidatot's Notice of Determination be
approved and the Obj ection be denied, and in support ther‘gof presents the following';,
FINDINGS OF FACT
Procedural History
1. By Order of the Commonwealth Court of Pennsylvania (the "Court") dated
October 3, 2001 (the "Liquidation Order"), Reliance Insurance Company {("Reliance") was fbund_

to be insolvent and placed into liquidation. M. Diane Koken, Insurance Commissioner of the



Commonwealth of Pennisylvania (the "Li,quidat_m“?, was appointed Liquidator of Reliancc.

2, By Order of the Couﬁ dated Septembet 9, 2002 (the "Claims F 111ng Order"), the
Ho_norable James Gardner Collins, Presidgsnﬁ Judge, éstablis'hed claims filing procedures, claim
filing d‘eadl_ines, and dispute resolution procedv;lrcs for claims.

3. Muscat insurariCe Company ("Muscat") filed 2 timely Progjf of Claim Number

2122512 (fhe:“P‘O_(f“\ The PO5_§gugh;£eimbursemenief@klessg&&&singe@u&eﬁaribusfmﬁt

vehicle accidents, totaling $11,141.00.

4. On Sepi;gmi)er 21, 2004, fhe Liquidator issued a Notice of Determination ("NOD").
to Muscat, as’Sigrling Priority D:vel (e) to the POC, citing Secﬁion 544 of the Insurance
Department Act, 40 P.S. § 221.44. The NOD furthér indicated that it appeared unlikely that there
would be sufﬁqie_nf funds available to make pannent; to any class with pri.ofity below (b) and
that, therefore, the claim wcx;id not be evaluated at the time the NOD was issued.

5. OnNovember 12, 2004, Muscat filed with the Court a Notice of Objcetion to the
Liquidator's NOD.

6. On Decezﬁbéﬁ 9,2004, the Liquidatqr filed with the Court a response to Muscat'.s
Objection to the NOD. -

7. OnDecember 20, 2004, pursuant to this Court’s prior Order of September 9,
2002, the. undersiged was appc};in_ted as Referee to hear objections, to submit findings of faqt,
where appropriate and necessary, and to issue a recbmmended decision in this matter.

8. On February 2, 2005, a télephone conference was held between counsel for the
Liquidator, a fepre'sehtaﬁye of Muscat, and the Refereé. At the conclusion of the conference, the
Parties agreed that there was no need for an 'evidentiary hearing‘, but that each side wduld be

provided with an opportunity to file memoranda and reply i;iérﬁoraﬁda in support of their



respective positions.

9, On February 2, 2005, Muscat submitted its Brief. On February 10, 2005, Muscat
submitted additional comments.

10.  On February 11, 20035, the Liquidator filed its Memotandum of Law in Support of
L'iquidator"s Determinations of Proof of Claims Classification.

LL— - On Rebruary--18,2005, Mauseat-submiticd-its-Response-to-biquidater's-
Memorandum of Law.

12.  OnFebruaty 28, 2005, the 'Liquidaﬁor, through its new counsel, submitted the
Statutory Liquidator's Supplemental Response to Muscat Insﬁrénce Company's Objections to
Statutory Liquidator's Notices of Determinatipn.

Summary of Parties' Po.sit,i.ons

13. 'I'he Liquidator contends that the POC was appropriately- assigned Priority
Level (e) because the underly_iﬁg agreement is an agreement for reinsurance, which the
Liquidator contends is the claim of a general creditor under 40 P.S. § 221.44.‘- The Liquidator
acknowledges that there is no Pennsylvania case law directly on point, but cites case law from

“other jurisdictions unanimously holding that claims a:riSing,out of réiﬁsurancc contracts must be
classified as a lower priority than claims under direct insurance policies.” Covington v. Ohio
Gen_eml Ins. Co., 99 tho St.3d 117,789 N.E.2d 213 (2003); Swiss Re Lifé Co. v. Gross, 479
S.E.2d 857 (Va. 1997); In re Sussex Mutual Ins. Co., 694 A2d 312 (N.J. S'u_pcr.v 1997); In re
Zz’cjuz‘datz"on of Reserve Ins. Co., 524 N.E.2d 538 (IIl. 1988); Pioneer Annuity Life Ins. Co. v.

National Equity sze Ins; C'o.‘, 765 P.Zd_ 550 (Ariz'; App-. Ct. 1988); North Carolina v. Beacon Ins.

'Secnon 544 of the Insurance Department Act 40 P.S. § 221.44, defines Prlonty Level (e)
s "claims under nonassessable pohcles for unearned premium or other premium refunds and ~
: clauns of general cred1tors "



Co., 359 S.E.2d 508 (N.C. App. 1987); Neffv. Cherokee Ins. Co, 704 8.W.2d 1 (Tenn. 1986);
and Foremost Life Ins. Co. v, bepdrt’mem‘ of Insurance, 409 N.E.2d 1092 (Iud. 1980). The
Liqixidator contends th::it the rationales undew_:lying those decisions are équa.lly applicable in this
Commonwealth, o wit: (1) that the Commonwealth's public policy is to protect consumers of
direct insurance; (2) that there is a distihétiqn between contracts of reinsurance and policiés of
aimureaﬂee;—'and—(ﬁ)4t-]1qt~t-he—l-egisla’eﬁr&didﬁet—épeeiﬁeaﬂy—indude—rcﬁasu:ﬁers—i-rrthéhigherpri—ori—ty-‘
a‘s’sigt_md to claims under po]jcies for losses',_, indi'cati'ng a le'gislative intent to include reinsurers in
the lower policy classification applicable to general creditors. The Liquidatc_)r further argues that
the Pénnsylvania authority Whlch does exist is consistent with the reasoning of courts in other
jurisdictions and, in particular, that the purpose of the Insurance Department Act is to protect the
interests of the insureds, creditors and public in general, and that poli,byhoiders are the
Conhnonwealth’s' greatest concern when distributing the assets of an insolvent insurance
.co'mpany. See 40 P.S. § 22'1.-1(c); Foster v. Rockwood Holding Co., 632 A.2d 335 (Pa. Commw.
1993); Grode v. Mutual Fz're‘Mqrz'_ne & Inland, 572 A.2d 798 (Pa. Commy. 1990)

14, Muscat adkndwlédg'és that this isa contract for reinsurance, but contends that it
should be given the same priority as a claim under a direct insurance policy. It contends (1) that
no provision of the PennsylVania explicitly excludes fei'nsura_nce: policies fro;ﬁ being assigned the
same priority as direct insurance policy, i.e., Priority Level (b)Q; (2) thatitisnot a "general
creditor” within the meaning of 40 PS § 221.44; (3) that the Grodé decision, cited by the

Liquidator, deals not with a reinsurance claim but a claim resulting from a surety contract and is,

?Section 544 of the Insurance Department Act, 40.P.S. § 221.44, defines Priority Level
(b) as "[a]ll clairns under policies for losses wherever incurred, 1nclud1ng third party claims, and
all claims agamst the insurer for liability for bodily injury or for injury to or destrizction of
tang1ble property which are not under pohc1es' " '



therefore, distinguishabie; (4) that the decisions of other juﬁsdictions are not controlling; (5) that
Pennsylvania public policy is to protect all consumers of insurance, Wi‘thput distinction between
direct insurance and rehsura;jce, and that in the absence of expréss policy language to the
contrary, there ,should be no distinction made between direct insurance and réinsurance; (6) that

the ultimate, indirect beneficiary of the reinsurance policy is the underlying insured who would

_ultimately benefit from the financial strength of.the reinsurer in the form. of better insurance rates.
and coverage; (7) that in the absence ofa clear expression of 1§gisiafiV¢ in,tent,{ the benefit of the
doubt should go to the reinsurer; (8). that any disc@ﬁmihation between direct ihsut@nde and
reinsurance is qontrarsi to the "Natural Law;" (9) that any discrimination betweeri direct insurance
and reinsurance is 2 "Breach of Good Fa_iti_t‘" whwh "cannot bé recognized by any Law;" (9) that
the law does not justify ﬂie use of p;‘emiuins received from Muscat for the sble? exclusive benefit
of a particular class of insureds; (10) that in an é'ra of globalization, discrimination between direct
insureds and reinsureds would dissuade i-nternational ;einsurérs from placing business with
Amierican comparies; (11) that the laws of the Uhite_d States should haVé an inté‘matiohal
perspective rather than a local perspective. Museat urges the court to follow the decision of the
intelzfmediatel appellate court in Coviﬁgton v. Ohio General Ins. 'C-'of , 2001 WL 1013 126 (Ohio
App. 2001), reversed, 99 Ohio St.3d 117, 789 N.E.2d 213 (2003), and argues that the cases relied
upon by the Liquidator relate toa bygone era.

DISCUSSION
15. Itis the duty of the court to discern the intent of the lggisl_atufe from the various
sources available to it. In this situation, where there are insufficient ﬁihds to satisfy all of the
claimants, it is inevitable that some claimholder will be disappoinfped. However, that

disappointment will not work to the benefit of Reliance, and certainly will not wotk to the benefit



of the Liquidator. Rather, cla'ims must be assigned priorities 5o that those claimants that the
legislature was maost concerned to p”r_otect Shéll receive the max:imu‘xri possible protection. There
is no authority whatsoever for the suggestion that doubf;s should be resolved in favor of the
re_instirer'.

16.  In determining the applicable law in this matter, the Court must be gnided by the

_statutory and, to thevextent re1¢yént,.’che‘c ) : jon law .o the C'Qmmonwgalth_gffﬁmm .lvgnia; I
is not to be guided by some undefined "Natural Law" or by principles of international law or
principles of comity. Nor is the C_Qﬁrt permif;éd to usurp thé legislafive funcﬁon- to further any
views it might hold as to what fesult might be_ét benefit American business iﬁterest_s in the
international community.

17.  The unanimous auﬂmr_i_tie's from other jurisdictions apblying_ similar statutOry
provisions hold that claims ansmg out of reinsurance contracts must be classified as a lower
priority than claims under cﬁ_r_ect insurance policies. Coi:ingtén v th’q General Ins. Co., 99
Ohio St.3¢ 117, 789 N.E.2d 213 (5003); Swiss Re Life Co. v. Gross, 47’9 S.E.2d 857 (Va. 1997);
In're Sussex Mutual Ins. Co., 694 A.2d 312 (N.J. Super. 1997); In re Liguidation of Reserve Ins.
Co., 524 N.E.2d 538 (1IL. 1988); Pioneer _Apnuizy Life Ins. Co. v. National Equity Life Ins. Co.,
765 P.2d 550 (Atiz. App. Ct. 1988); North Carolina v. Beacon Ins. Co., 359 S.E2d 508 (N.C.
App. 1987); Neffv. Cherokee Ins. Co., 704 S:W.2d 1 (Tenn. 1986); and Foremost Life Ins. Co. .
Department of Insvrance, 409 N.E.Z’d 1092 (Ind. 1980),

18.  While it is true that these cases are not controlling, the decisions are neither
antiquated nor wrongly reasoned. To the contrary, their reasoning is persuasive and the deeisions

are consistent with Pennsylvania law and with all indicia of the intent of the Pennsylvania

legislature.



19.  Thereis an obvious rationale for a legislative choice to protect direct consumers
of insurance over remsufeqs. The former, Wh@thei‘ they are individuals or corporate entities, are
not members of the insurance industry, but private persons or businesses engaged in altogether
different enterprises? who are seeking to protect the_mse;lVes against the risks of living and/or
doing business in our society. The latter are sophisticated members of the insurance industry
Miﬂ&h@a&e&d—ll—h}g@—.asmmgd;thesewﬁ-sk&ﬁem{h&dé@eﬁnsmd?iﬁ—.exc—haﬁgéwfer-premiﬁmswi%hieh—
the reinsureds have set, and how wish to spread the risk further among other hlghly sophisticated
tmembers of the insurance industry, with whom they regularly deal and with whom they stand on
a ﬁore equal footing than does the undefiying insured.

20.  The only case cited by Muscat in support of its position is that of the intermediate
appellate court in Covmgt_on v. Ohio General Ins. Co., 2001 WL 1013126 (Ohio App. 2001),
Whidh was reversed by that State's Supreme Court in a décision which is well reaSgnéd and
consistent with the decisions of seven other states. The Court should decline to follow the
dgcisioh of the intermediate appeilate Cbﬂl;t in Covington, which has no precedential effect even
in the State of Ohio.

21.  Noother authority has been offered in support of Muscat's pésiﬁon.

22.  Thebusiness of the insurer Wh;SSe rehabilitation was at issue in Grode was
described by the Co_mmonwc:alth_ Court has consisting of reinsurance (_60-_70% ), as well as a
"arge nurnber” of _sui*_ety bonds and a Igééef amQunt of direét insurance. Grode, 132 Pa. Cmwlth.
196, 202, 572 A.2d 798, 800_':01. This is not a basis for disregarding the Commonwealth Court's
conclusion that "the equitable i:)urp'ose of rehabilifatiop and liquidation is to protect first of all

consumers of insurance.” Jd. at 203, n.5, 572 A.2d at 801, n.5,



the lower policy classiﬁ_t:ation vapplicable to geneéral creditors.
31.  Muscat's Claim has been properly assigned Pnonty Level (e) pursuant to Section
544 of the Insurance Department Act; 40 P.S. § ,_221.44.
CONCLUSION
WHEREFORE, for thé: reasons set forth é:ljbve, it is recommended that the Liquidator's

Naﬁeeﬁi%ﬂewmiﬂgttionﬁshqu}drbe#apprqved;andvl\&u%a%&@_bjjeeﬁewdcmedf

Respectfully Submitted,

<o

il

ks C. Schwartzmdh, Refeheg. .




