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‘ We: conmder thc exceptzons and ObJCCUOT!S ﬂlcd by Jason Wells.. R
o ( Wcﬂs} 10 thc P1 oposcd Fmdmgs of }*act zmd Rewmmenda.tlons mclde by o

" RCM*’ G- Alfm Baﬂeys Esq after. his confelcncc with' chs and the

quuiddtor zmd upcm oonmderatmn of the bllefs of the pames and cer tam '

e A'v snpplcmental ﬁndmgs by the Rcfcz ee. We fttﬁrm Rmcree Baﬂcy

' whcn hxs vclucle was struck by a Lractm-traﬂer owned by Bmldrﬂs Transpozt = .:

Wclls wag mjured i an 'miomuoﬁc acmd@nt on M fay 22 1997 .

(Buﬂdcrs) Weils sucd Buﬂdcrs and on Apni 11 2000 111@ Umted States -

- yDlsmc‘c C‘ourt for the Lastem dl&trlcf of Tcxas Beaumont D1v1.51011 cmered‘ o

’[_;udomcnt 1"01 Wclls agamst Bmldexs in. the amount of &»417 771 OO plus‘

- 111!.@1‘1:& and cou1t costs. At the tr me of Wc]Ts a.oudcnt Buﬂdcxs wac; msul ed.

| ~c,xcc= 5 uovmaae on]y, mth a seif~msured 16:1611‘:10'1 (STR) of $l O(}O 000.00. L

by Rchmce Lll‘ldttl 8, nmh1~sta+e commewul automobﬂc pol IC)I that pmwd d oo
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; WaHs »‘:Ubl’l"tl’ttf:d a txmcly prom o{ Jaum n ih}b mattal 011 Aprﬂ l 2004
]hc L 1quldd.tor 1ssucd a nouce of detenmndhon of Weﬂs claim on-ﬁ__'-A TR
- ::E‘:.’,Sn,ptcmbcr lfa 2004 m whmh thc c,la:[m was ammgned a pnomy evel of (b)
R : anda- value of $O 0,0 as | the quuxdamr determmed that there was no coveragc o
' "-'.v.__'undej the po 1cy becaubc the cIalm did not cxceed the SIR aniount Wclhv: T
_Ej-iﬂcd an ob;cc‘mon to the nouoa of dc’reﬂnmdt]on m Wthh hc aileged th;:u‘ '.
| .'-"' R ham,e was lm.ble for ﬂ1e pdymcnt of his cl ain” because the SIR was
':"‘_'delcted dmmg the rclcvam pol \cy peﬁod and (hat ﬂ'lﬁ bLR was rcndm od - -
- mef" fecuvc by Lhc e;xlstcnoc: of thc um.’cor‘n mctor C‘ITTIG'J emlorat‘:munt.
: (MCSQO) and fhc Texaq Form “F” eudorsement At tht: c,onfgrancc in tmqf-’_". o
:.' mauez Rehame bUbl’Il'L Ltt)d thc-: aﬁldawtq m‘ Mlchael ("uﬂme who nego tLdu,d';_:f
. - fmc oxwmal pohcy Wuh Rehance on bchalf of Bu11d::rs a.nd Robcrt Rngmo o
e : who ﬂcgctmfcd i'hc pohcy ior Rehance Bo’ch men stated ’mat Lhc mtent of '
: the pohcy and the premrum charged was Lo prowdc cxocss not primary
- :ccw erage. Both mcn stated ‘that the endorsemems mamatmg the blR wcmi s
| .'_'..Lzmnwnbondﬂy dnd mlstakcnly mcluded with the po my and Lha T‘i&ll,hl’:?r:‘": o
| | '."Bullders not Re mnce ever fr eaLed or c,onSIdered the pollc.y 'm a:’y‘hmo 0t11e1 . S
:._.4-“1&11 m cmesb pohcy Thc stmcmcms madc n Lhe%c aﬂrdavm were_.ﬁ
'undmputcd The Referee 1'§sued Fmdmgb oF ]*ac,l and (‘omluslonc of Law i in° o

wlnch he wcmmmndcd that the clalm puonty levo 01‘ (b) zmd t‘ne clmm

o 'valw: ul“&; OO bc apploved | o ‘
| Wcﬂs aﬁer qecmmg new counbal ﬁled exoepuous a;nd

_ob] f:bthT'ls to the Refel e 5 rc:,ommcndatlon m. Wthh he usqcrtcd daat z.l'li:“:-__: ;
qumda’for 8 onl*y dC.LCHSC., 3 claim cn‘ mumzl mlstake m the CI‘B&UOT] of |

p huy NKA 115248 must fall bccausu thr:ze em,ts bc:u,'a UIL].ELT.CA: o o

ko
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P mlsrake m that the affidawts of Mcss*rs (;ut mc and Rugglero are- rcndemd R
. m €l evam because Guthme 8 af i davﬂ rcfcrs Lo Rehance Pohcy nummber NKA;" . ﬁ.i.«
 ,; 1 15249 and the pohcy at 1ssue m tms mauer is aLtd'ﬂ y NKA 115248 and in: o

' "IWhiLﬁl he also comendﬁd that the fcdeial MCS 90 'md ’leyas Form “F”

L hes23. 2005 1IN

s P

B c:ndorsmments rendc:red the pOllCY a Pﬂmary P‘Jhcy

N 'pohl,y, 2) Lhdt he- mcon'ec,tly mfcrenced po my NI<_A 115249 i his oﬁ&lﬂa -

zer;ununendamou and amcnded that rcfcrencc, 3) Lhat thc Ruggu,ro a{’ fidavit .

- 'f"'._:quthrm afudavzt refcrenccd the mco*rcci pohcy numbcr and. should be
rejeu tbd. ln his Supp emanal Fmdmgs Rufcree Bmley 1c;ccts Wells claim :

o Lhat the LlC{llldd.tOI‘ s case 1ested on a umlatcra 1:mstakr: Insimd tw Rcferec' : o

R On J‘uiy 13 2005 the C‘ourc remandec ’EhiS mattex to Refcrceﬁiz- L
"'v"-;.,:,Ba!Iey Wlth mstructzons to wsolve the 11100ﬂ51stency m the afﬁd vst
= 1 Re;fc»ree Ba;lay uled qupplemenia] Fmdmﬂs of l“ﬂct and Qmmlusxons m" Law.: ) .
in whlm hx% pcmnent .‘rmdmgs are l) th&t NT{_A 1 5248 is the apphcablc. -

,'._rmetenced thc corrcct pohcy murnbaz and bhould bc acc,cpued 4) that Lhe :

” "‘v;-~.-‘facuscd 1L the cvndnct ot paftm m rclymg on Buﬂdars Anmml Reports '

e ' -  submuted 'LS cxhxbﬁs by the quuxdmox and undmputed by Weﬂs Whlbh treat o

5 f" he Rehance pohcy as an axcess pohcy, the . FaLt that Bm dbﬁ

o :"imru"the sLate and tl“‘ fact 111&‘[ tue pmmmm ch;u gcd I'01 the pchcy st.' o

Am_ma

'churts 1e001d the fact 1ha’c Bmldcrs macwed a cer uﬁcate o scli-msm anw L

:".,I'?,LOHSESLE‘,nt wrth excaas not pumary covemg,c f )

R o The Rofexec: also 103ecwd WeHs claml tha’c Lhe fcdeml MCS 90 S
Emdursement requ:ued by 49 C.F.R.§387. 303 Fedaml Mmm Camc:r Safety S
"‘,Rvguiat}ons (MCq Regulahms} and the Tems Fom “F” Iludou:&mem R

G b]ITIlIaI in. 1orm o Lnat chuued by a numbu of %‘Zﬁtt‘:b, qtiaz,hcd to: th\, ohcy
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- thls 'ugumem, holdmg that the obllgatlom zmpcsaci undar the MCS 90 wem = |

o ‘-would i’lOt have cmstcd O’EhBI‘WISS A"tm wwewmg 1hc apphcab e law c1ted S

2008 1390

L msul er.

somahow c,on\ferted 1t to a pnmary polmv The MCI) Rcvulatmns estabhxh.

o Leriam mmzmum covcragf: amoums T.ha:. must be 1mmta1ned by momr_ S
l"f}fca*—ncrs Lo protcct t’mrd parues I’hc lcxas, F orm “F”’ Endorsoment is a" a

| sim len smte-rcqmred stammem of hnancml responsa.bxhty Wdls rehes on ;":l: - 'i
. THE fﬂmrcznae C’ompany v Larsnn Jnlg;»madzzi ,S ervices, /;m 242 F.3d .

(5“’ Cll' 2@01) fm the proposmon that tha M(,S 90 endoz sement. would?.l e

'chanwc Rehance 8 pohcv in this matter from CXCess 10 pnmary In Larsor,a

.‘,. .‘N6;5442 ..g} 5?5 ? 1;

,f_mmor b&ll‘l&f and hablhty camm brought an achn arramsi | Lruc,kmgﬂ e

c,ompcmy for relmbursemeut of amounts paid m a setdcmem of pezsona]'f’.' L

L ) m}ury clalms wﬂh 2 thlrd mlty T).e insurer . zuoued that its. nght o
o ,_Krcm|bur<=emcm rose from the MCS 90 vndort;emcnt and tha‘f thc courtt""_”f"f

nead c:d only to Iook top federal 1aw to re:solvc thc mattcr ihc coun re]ected -
‘1g,g,erf:d 01113/ whcn thcre was no covn,rave undc:z thc: po my 'md thai the oo

: ';MC" 90 d’d nO'» 1"1111035 duty to defend on an msurar Where such a dutyf: -

' or;gmfﬂ Rccommendanon that thcre i8 no support in statute or Gasc Iaw to

| JUSU y a funddmcntal chanoe m the oontrac,mal tc,zms of a pohcy whezeby an

o v* Wc note that the fcts of La:san are not 1dcnuca1 wnth Lh(.“?e of 131& cme a‘c bar whxch S
' ‘}corm“rus a drs*mto bethan an. xmtucr rmd a third party ' ' S '

o e AR AAARRL L

- In hls Supplemcntal Pmdmcs of Fact and Comiusmns of 1 aw - -

o Referef; Baﬂey concludes thai Rehcmce pohcy NKAI 152118 ls the apphcab’c .

"',"pohn,y, ih"n L{- is a:n e"C"‘SS pohcy 1*equmng Buxldura to 1murc the ﬂrst.

e by Wci and the Refewc we agrer: with 1he Refelc:c s c,onclumon in hig’ - i

excess msurcr undar a self msured retemwn pohc*y bccomcs a pnmary B
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- Dbjectlon bc: dcmcd We ag’ﬁc wrth Ref@ree Bdﬂb‘y s Fmdmgs '311@_-.1"‘," P

| 1’ OOO OOO 00 and rewmmems» ﬂ]ﬁt the Nom,y Of Dcwrmmmmn that.'f E
- csmbhs.hcs a pm)n y of (b) and a valug of $0.0 bc zn‘urm d and th.-rt Wg] A

o oncluszons smd accoz dmuly, we emer the followmg order

URDER'*"”

. fL(/

A\ND NOW thisL" day- of# 447/*7‘7{ 7()05 upon wm.zdcratmn oI

e ‘ib‘m W\JH‘? ObJGOUOIl to, thc qumdator s Notice of Dctermmat;on fo Proof

: ",_.of C ‘]mm 1914294 thc quujdalm § response thcrcLo aﬂd Refemc Bfulcy g;_. P
: OT“I s:mal Rccommendatlon and hm Supp ememal Fmdmgs of Faq ‘1“"". |

c Dl’lb]uﬂm% of J_,aw, the Referee g rcoommo'ldmon is AC‘CFPJI D, Jason R

| y:v_._,.Wells Ob;cctzons are DFNlbD and the uqm dators asmgmncnt ot a pﬂoﬁty; o

| eve Of (b) 'md a Vzﬂne of $0 0 Lo Wclls Prom of Ciaﬂn ale AITIRM‘?D

OM.W
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