IN THE COMMONWEALTH COURT OF PENNSYLVANIA

M. Diane Koken,
Insurance Commissioner of the
Commonwealth of Pennsylvania

Plaintiff
v | No.269 M.D. 2001

Reliance Insurance Company,

Defendant
Synagro Technologies, Inc.
Petitionet,
V.
M. Diane Koken
Respondent.

MEMORANDUM OF LAW IN OPPOSITION TO SYNAGRO
TECHNOLOGIES, INC.'S APPLICATION FOR RELIEF

M. Diane Koken, the Insurance Commissioner of the Commonwealth of
Pennsylvania, as Liquidator for Reliance Insurance.(lompany (“Liquidator”), submits this
Memotandum of Law in Opposition to Synagro Technologies, Inc.’s (“Synagro”)
Application for Relief.

Through its application, Synagto seeks to obtain an unlawful prefetence by
atterpting to compel the approval of a settlement which Synagro admits was never
apptoved by the Rehabilitator (presently, the Liquidatot) and to effectuate immediate

payment on such a settlement. To the extent Synagro is asserting a claim based ona
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weongful failure to approve a settlement, the claim must be submitted in the liquidation
ptoceeding. Synagto’s application is an improper attempt to obtain an immediate
distribution from Reliance’s estate, thereby citcumventing the mandatory proof of claim
ptocedure. Itis significant that even where it was alleged that thete was a settlement that
had been approved by the Rehabilitator, this Court previously tejected a petition to enforce
such a settlement on the ground that the petitioner has a temedy under the Pennsylvania
Insurance Depattment Act, Pa, Stat. § 221.1 ¢t seq. (see Exhibit “A” heteto). Whatevet
temedy Synagro may have is provided for in the Pennsylvania Insurance Department, and
Synagto is required to pursue its statutory remedy.

While the Liquidator is sympathetic to any hardship that the plaintiffs and Synagro
may experience as a result of Reliance’s liquidation, thete are countless other plaintiffs and
insureds who ate equally so affected. Itis therefote critical that each claimant receives equal

“and fair treatment and not gain a preference over other equally deserving claimants. The

economic hardship of Reliance’s liquidation must be shared equally and faitly.
BACKGROUND

A, This Court’s Order Placing Reliance Insurance Company in
Liquidation
On Octobet 3, 2001, this Coutt entered its Otder (“Liquidation Order”)

declaring Reliance Insutance Company (“Reliance”) insolvent and placing Reliance in
liquidation pursuant to Pa. Stat. Ann. tit. 40, §§ 221. 1 et. seq. (“Pennsylvania Insurance
Act™). Otrderatq 2. Thc Liquidation Otdet appointed M. Diane Koken, Insurance
Commissionet of the Commonwealth of Pennsylvania, and her successots in office, as
Liquidator of Reliance (“Liquidator”). The Liquidator is empowered and ditected to take
immediate possession of Reliance’s propetty, business and affairs and to take such action as
the interests of policyholders, creditors ot the public may tequite. As of the date of the

Liquidation Otdet, the Liquidatot is charged with a duty to matshal assets in ordet to
' 2
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maximize the assets of the estate and to ptotect the interests of all policyholders and
creditots as a whole.

The Pennsylvania Insurance Act, which governs liquidation of insolvent
insurers, expressly sets forth ptiotity of claims and an order of distribution of claims in a
liquidation. Pursuant to the statute, after administtative expenses and costs, claims for losses
covered under policies of insurance are entitled to ptiority in distribution befote claims of
general creditors. 40 Pa. Stat. § 221.44. By statute, claims within each class must be paid in
full before the members of the next class ate paid. 40 Pa. Stat. § 221.44. The Pennsylvania
Insurance Act requires a fait and equitable disttibution of assets among claimants in the
same class of priotity and prohibits the Liquidator from prefetting one claimant to another,

The Pennsylvania Insurance Act provides a remedy and procedure for anyone
with a claim against Reliance, This includes policyholder claims, as well as genetal creditor
and other claims. The statute requires that all such claims be made through the filing of 2
“proof of claim.” 40 Pa. Stat. §§ 221.37, 221.38. The statutory proof of claim procedute is
exclusive and mandatory. The Liquidation Ozdes exptessly provides that “[n]o petson shall
participate in any distribution of the assets of Reliance unless such claims are filed and
presented . . ..” Ordes at J19. In recognition of the exclusivity of this claims procedute, the
Liquidation Ozder and the Pennsylvania Insutance Act direct an indefinite stay of all actions
against Reliance ot the Liquidator. See 40 Pa. Stat, §221.26. The Liquidation Otder
provides that “{a]ll actions, arbitrations and mediations, against Reliance ot the Liquidator
shall be submitted and considered as claims in the liquidation proceeding.” Id. The
Pennsylvania Insurance Act also provides that “[u]pon issuance of an order appointing the
commissioner liquidatot of a domestic insuter ot of an alien insuret domiciled in this
Comimnonwealth, no action at law ot equity shall be brought by or against the insuret,
whethet in this Commonwealth ot elsewhere, not shall any such existing actions be

continued after issuance of such order.” 40 Pa. Stat. §221.26. The Liquidation Ozrder, at
3
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paragraph 9, provides for the tesolution of all claims against Reliance in a single forum — the
Commonwealth Court — and ditects the Liquidator to implement notice and procedures for
filing claims against Reliance.

B.  Synagro’s Application for Relief

On ot about Novembet 13, 2001, Synagto filed an application with this Court
sceking to intervene in this action for the purpose of seeking approval ot compelling the
apptoval of a settlement in a case captioned, Jessica Tristan Lope, et al. v. Nicky Lee
Kramer, et al,, No, 00-1-11, 337 pending in the District Court of Jackson County (“Lopez
Case™). In its application, Synagro, while admitting that the ptoposed settlement had not
been approved by the Rehabilitator, tequests that this Court enter an otder compelling the
Liquidatot to apptove the settlement and directing the Liquidator to immediately fund such
settlement. Synagro also requests that this Coutt permit it to fund the settlement by
collecting reinsurance proceeds directly from Reliance’s reinsurets.

Synagro’s application is without metit and it should be denied for several
impottant reasons. Fitst, the application is a claim against Reliance which, as with any and
all claims against Reliance, must be submitted and adjudicated in the proof of claims
proceeding required by the Pennsylvania Insurance Act. As of this date, the Liquidator has
not yet implemented a claims filing procedute although she anticipates that one will be
implernented in due course. Synagro should not be permitted to circumvent the statutory
claims procedute by filing an application with the Court. Similatly, Synagro may not be
permitted to recover the settlement proceeds directly from Reliance’s reinsurers. Proceeds
of reinsurance are assets of the cstate which is subject to the disttibution priority and
procedutes set forth in the Pennsylvania Insurance Act. Synagto has alleged no relationship
with Reliance’s reinsurers that would permit it to tecover directly from these reinsurers
under any theoty. Second, even if the Liquidatot were compelled to apptove the settlement,

an immediate and full payment on the scttlement (either from the estate or through direct
4
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recovety by Synagto from Reliance’s reinsurers) would constitute an unlawful preference and
would violate the Liquidatot’s statutoty duties. Third, the immediate funding of the
settlement would accord Synagro’s claim supet ptiotity and would violate the distribution
ptiotities mandated by the Penasylvania Insurance Act. Synagro’s application should be

denied.

ARGUMENT

A. Synagro has a Remedy under the Pennsylvania
Insurance Act which it must Pursue '

The Pennsylvania Insutance Act requires that all claims against Reliance be
submitted through a “proof of claim.” 40 Pa. Stat. §§ 221 .37, 221.38. Undet this statutoty
claims procedute, the Liquidator reviews all claims filed in the liquidation. 40 Pa. Stat. §
221.45(2). The Liquidator may deny or allow a claim, in whole or in part. If a claim is
allowed, the claimant will be entitled to a pto rata disttibution from Reliance’s estate. If a
claim is denied, the Liquidator is tequired to provide written notice of the determination to
the claimant. 40 P.S. § 221.41(a). The claimant may then file objections with the court. Id.
All disputed claims ate ultimately resolved by the Commonwealth Coutt or by a referee
appointed by the Commonwealth Court, 40 Pa. Stat. §221.41(b). The statutoty claims
process is mandatory and exclusive, and petmits an otderly and fair distribution of Reliance
assets in accordance with the disttibution priority set forth in the Pennsylvania Insurance
Act. The Liquidatot is prohibited from paying policyholder claims or claim judgments
except throﬁgh the statutoty claims ptocess. 40 Pa. Stat. § 221.44.

Synagto’s application is a claim against Reliance which must be made and
adjudicated in the proof of claim proceeding, Synagro may not circumvent the statute by
filing an application with this Coutt. Pennsylvania courts have uniformly held that whete a
remedy or method of procedure is provided by statute, such as hete, the statutory remedy o

procedure must be strictly pursued and exclusively applied. Batton v. Northampton County,
5
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19 A. 2d 263 (Pa. 1941); Harcourt v. General Accident Ins. Co, 419 Pa. Super. 155, 615 A,
2d 71 (1992), appeal denied, 534 Pa. 648, 627 A.2d 179 (1993); Concerned Taxpayess of
Beaver County v. Beaver County Bd. of Assessment Appeals, 462 A. 2d 347 (Pa. Cmwith.

1983). Here, Synagto filed its application ptior to filing a proof of claim and priot to a
determination as to the validity and amount of its claim in the statutoty claims process.

It is significant that in a petition that was recently filed by a Reliance insured,
Consolidated Freightways Cotposation (“Consolidated Freightways™), to Enforce a Pre-
Liquidation Settlement, this Coust denied the petition and refused to enfotce 2 settlement
that was alleged to have been approved by the Rehabilitator on the ground that Consolidated
Freightways has a temedy under the Pennsylvania Insutance Act. A copj; of this Court’s
November 14, 2001 order is attached hereto as Exhibit “A.” Here, Synagro does not and
cannot even allege that the settlement was approved by the Rehabilitator. Instead, it admits
that the Rehabilitatot did not approve the settlement. Therefore, the factual bases for
Synagto’s application are even mote attenuated than those set forth in the unsuccessful

petition filed by Consolidated Freightways. Synagto’s application should be denied.

B. Reinsurance Proceeds are Assets of the Estate and Synagro
may not collect such Proceeds directly from Reliance’s Reinsurers

Synagro’s suggestion to fund the settlement by collecting directly through
Reliance’s reinsuters is imptoper and must be rejected. Pennsylvania coutts have uniformly
rejected such attempts and have held that insuteds may not tecover directly from the
insurer’s reinsuters. Fot example, in Vickodil v. Commonwealth of PA Insur. Dep’t, 126 Pa.
Commw, 390, 559 A.2d 1010 (1989), plaintiffs were judgment creditors who obtained a
judgment of $1.75 million from 2 tortfeasor insuted by Northeastern Fire, who became
insolvent after settlement. Nottheastern Fite was reinsured by Scot. The court held that the

6
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originally insuted plaintiffs could not obtain any proceeds from the reinsurance agreements
because reinsurance proceeds ate assets of the insolvent insurance company. The court
explained that:

Upon being ordered into liquidation, Northeastern Fire’s

assets, including the $810,000 teinsurance proceeds owed by
Scor to Nottheastern Fire, became assets of the Northeastetn

Fire Estate...40 P.S. §221.3. As such, these proceeds were not
ditectly distributable to the Vickodils... The claimant must file

a claim with the liquidator of the estate of the insolvent insuret,

who then acts under court direction to distribute the estate’s

assets in accordance with a statutorily ordered priority of claims.
Vickodil, 126 Pa. Cmmw. at 394, 559 A.2d at 1012, n.4 (Emphasis added). Synagro’s
suggestion to collect funds directly from reinsurance proceeds ignores and circumvents the
strict and explicit statutory scheme for filing proofs of claims. Synagro may not bypass the
statutory liquidation scheme and must follow the strict requirement fot filing proofs of claim
set out in 40 P.S. §221.1 ef seq.

Similarly, in Mellon v. Ametican Mut, Liab. Ins, Co., No. 3022, 1981 WL 207373, 5
Phila.Co.Rptr. 400 (Pa.Com.PL 1981), a lawsuit was brought against plaintiffs and was settled
for $40,000. In the interim period between the date of the accident and the date of
settlement, the plaintiff's insutance company became insolvent. Plaintiffs attempted to
secover from the reinsurers of their insurance company based on the theory that they were
third party beneficiaries. In holding that the original insured could not collect from
reinsurance proceeds, the court stated:

Because reinsurance primarily, if not cxclusively, is

intended to benefit the reinsured, it is apparent that reinsurance
does not ordinarily confer any contractual rights upon the

7
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otiginal insured: the contract not being entered into fot his
benefit, he cannot attain the status of an intended beneficiaty.

5 Phila.Co. Rptr. at 405. The coutt noted that “Pennsylvania decisions on this issue,
although few in number, have consistently accorded with the general view precluding a
ditect action by an insured against the reinsurer.” Id. The court explained that “[t]he
reinsurance proceeds are the asset of the reinsured which exist only as a tesult of the
reinsured having entered into the reinsurance agreement,” Mellon, 5 Phila. Co. Rptr. at 419.
The Supreme Coutt of Pennsylvania has adopted similar restrictions on the ability of an
otiginal insured to collect reinsurance proceeds. In Appeal of Goodrich, 109 Pa. 523, 2 A,
209 (1885), the Supteme Court of Pennsylvania held that “there is...no privity between the
original insured and the reinsurer; the latter is in no respect liable to the former as a surety or
otherwise; the contract of insurance and of reinsurance being totally distinct and
disconnected.” Fusthet, “the petson otiginally insuted has no equitable lien upon the sum
of money due on the contract teinsutances, but that fund belongs to all the creditors of the
insolvent company ratably.” Id.

The decisions in Vickodil and Mellon are absolutely consistent with well-
established Pennsylvania law that recognizes the exclusive contractual relationship between
an insyrance company and theit teinsuters and prevents otiginal insureds from collecting

against its insutance company’s reinsurer. Sce e.g., Reid v. Ruffin, 503 Pa. 458, 469 A.2d

1030 (1983) (“The seinsuzer’s only obligations are towatd the reinsured/original insurer and
arise out of their contract. Because the finsured] is not ptivy to that contract and has no

interest therein, no enforceable rights inure to [its] benefit therefrom.”); Schulgyll Prods., Inc.
8
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v. H. Rupert & Sons, Inc., 305 Pa. Supet. 36, 40, 451 A.2d 229, 231-232 (1981}, (“Thelaw is
cleat, however, that there is no right of direct action against a reinsurer by any party except
the teinsured. ‘[Tjhe ordinary contract of reinsurance opetates solely between reinsured and
reinsurer, and creates no privity whatever between reinsuser and the persons otiginally
insuted, the contract of insutance and that of reinsurance remain totally distinct and
unconnected, and reinsuter is in no respect liable, surety ot otherwise, to reinsured’s
policyholdets; and accordingly they have no right of action against reinsurer on the contract
of teinsurance, not have they any right of action against reinsuret to reform the policy.”)
(citing near unanimous decisions of coutts in other jutisdictions.)

The Pennsylvania Legislature, in adopting a statutory scheme trelative to insolvent
insurance companies, enacted Section 221.34 of the Pennsylvania Insutrance Act which
cleatly encourages the payment of teinsurance ptoceeds to the insolvent reinsured, not to the
original insureds. See Mellon, 5 Phila. Co. Rptr. at 420. Section 221.34 of the Pennsylvania
Insurance Act which specifically addresses the liability of reinsuters provides that:

The amount recovetable by the liquidator from reinsutets shall
not be reduced as a result of delinquency proceedings,
regardless of any provision in the teinsurance conttact ot other
agteement. Payment made directly to an insured or other
creditor shall not diminish the reinsuter’s obligation to the
insuret’s estate except when the teinsurance contract provided
for ditect coverage of an individual name insured and the
payment was made in discharge of that obligation,

40 P.S, § 221.34. Thetefore, unless the reinsurance contract provides for direct coverage of

an insuted, the liability of the reinsurer runs solely to the estate of the insolvent insurer.

Eastern Engineering & Flevator Co., Inc. v. American Re-Ingurance Co., 309 Pa. Super. 578,
9
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583, 455 A.2d 1235, 1237 (1981), Here, Synagto does not allege that the teinsurance
conteact provides for such direct coverage, and thete is no basis for Synagro to collect
reinsurance proceeds from Reliance’s reinsurers.

None of Synagro’s arguments have any merit. Synagto’s spurious claim of
“misleading conduct” on the part of Reliance and the Rehabilitator does not alter the fact
that Synagro may not collect ditectly from Reliance’s reinsutets. Similar, allegations were
made in Vickodil, In Vickodil, plaintiffs alleged “that the defendants purposefully and in
bad faith delayed and avoided settlement.” 126 Pa. Cmmw. at 395, 559 A.2d at 1012.
Howevet, in making their bad faith allegation, the Vickodils admitted that the reinsurance
proceeds belonged to their insolvent insurance company, claiming that the acts of bad faith
were perpeteated in order that the “Scor reinsurance proceeds would revert to the
Northeastern Fire estate rather than flow ditectly to the Vickodils.” Id. Synagto here makes
the same allegations and admissions that were tcjected in Vickodil,

Similatly without merit is Synagro’s argument that the Liquidator is barred by the
doctrine of equitable estoppel from refusing to conclude the settlement. The doctrine of
equitable estoppel tequites that “the party with the butden. ..establish two essential
elements: inducement and teliance.” Tryson v. Pennsylvania Ins. Dep’t, No. 2574 C.12.2000,
2001 WL 1221681 *2 (Pa. Cmmw. Oct. 16, 2001)(citation omitted). Further, the acts of the
party that estoppel is being asscrted against must, in some way, be misleading. See Storms ex
rel Storms v, O’Malley, 779 A.2d 548 (Pa. Super. 2001) (elements of cstoppel are (1)

misleading words or conduct; (2) unambiguous proof of reasonable teliance upon the

10
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misrepresentations; and (3) the lack of a duty to inquire on the party assetting the estoppel).
The docirine prevents a patty from asserting that prior misleading wotds or conduct are
cutrently not in existence.

As Synagro admits in its application, the proposed settlement was never approved.
Synagro Technologies, Inc.’s Memotandum of Law in Suppott of its Petition for Limited
Intervention and Application for Relief, p. 2~ 3. Synagro cannot satisfy the element of
indﬁcement based on “settlement” of a case that, by its own admission, was never finally
.settled. ‘Thete is no enforceable settlement upon which Synagro may base its claim of
inducement. It is also impossible for Synagto to satisfy the requisite element of teliance.
Thete was no final settlement, and it is unteasonable for Synagro to have “relied” upon a
settlement that was never approved and concluded. Synagto cannot satisfy the tequisite
elements for application of equitable estoppel.

C. The Relief Sought by Synagro Would Constitute an Unlawful Preference

Even if the Liquidator were compelled to approve the settlement in the Lopez

Case, the Liquidator would be ptohibited from paying the settlement as such payment would
constitute a preference. The Liquidation Otdet, at paragtaph 21, expressly prohibits any
petson from “obtaining of prcferences, judgfnents, attachments . . . against Reliance assets,
propetty . . . .”” Upon the entry of the Liquidation Order, the Liquidator is required by law to
comply with the Pennsylvania Insutance Act and the Liguidation Order, and is chatged with

the responsibility to protect the intetests of all policyholders. She may not, therefore, take

11
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any action that favors one policyholder over another, such as permiiting a distribution of
assets to pay immediately the claim of one policyholder in full

Any paytment on the settlement in the Lopez Case would be a distribution of
assets to pay immediately the claim of one policyholdet in full and would constitute an
anlawful preference. Synagto would receive a full recovery on its claim while other
policyholdess would teceive a pro rata shae of the distribution of Reliance’s assets.
Pennsylvania courts have addressed the question of whether pre-liquidation settlements
must be paid if that payment would contravene the governing statutory scheme and have
held that they may not. Se¢ Panea v. Isdanet, 773 A. 2d 108, 2001 Pa. Super. LEXIS 429
(Pa. Super. Aptil 10, 2001); Storms ex rel. Storms y. O’Malley, 779 A. 2d 548 (Pa. Super.

2001). In Panea and Storm, the court held that the principle that contracts must be enfotced

as weitten must give way to conflicting statutoty provisions in Pennsylvania’s Property and
Casualty Insurance Guaranty Association Act. Here, the enforcement of the settlement
agreement would contravene the Liquidator’s duty to treat all policyholders fairly and her
duty to distribute Reliance’s assets in accordance with the distribution prioriry required by
the Pennsylvania Insurance Act.

None of Synagro’s arguments supportt the enforcement of the settlement in the
Lopez Casc. Synagro apparently confuses the roles and functions of the statutory
Rehabilitator and the Liquidator under 40 P.S. §221.1 ¢f seq. While the Rehabilitator may be
permitted to opetate the insuret’s business as a going concern and pay claims, the Liquidator

is charged with a decidedly different duty. In 40 P.S. §221.23, entitled “Powers of

12
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Liquida.tor,” the liquidatot is given broad authority to “collect all debts and money due and
claims belonging to the insuter which it is economical to .collect. ..[and] to do such other acts
as are necessaty ot expedient to collect, conserve of protect its assets of property... ? 40 P.S.
§221.23(6). See Pennsylvania Ass’n of Life Undemiters. v. Foster, 147 Pa.Cmmw. 591, 600,
608 A.2d 1099, 1103 (1992) (“powers of a liquidator ate very broadly delineated in section
523 [40 P.8. 221.23] and include authority to do such-acts as may be necessaty or expedient
for the accomplishment of, ot in aid of the purpose of, liquidation”); Fostet v. Colonial
Assurance Co,, 668 A.2d 174, 184 (Cmmw. 1995), affd, Kaiser v. Colonial Assurance Co.,
543 Pa. 626, 673 A.2d 922 (1996) (liquidator is granted broad powets to fix rights and
Liabilities of claims as of a date cettain, and to do such acts as may be necessaty ot expedient
to accomplish liquidatior).

The role of the statutory Liquidatos is to expediently effectuate liquidation.
Synagro ignotes the undisputed fact th#t this is a dguidation proceeding governed by specific
statutoty requirements. For example, the Pennsylvania Insurance Act requites that all claims
against an insolvent insurance company be submitted through a “proof of claim.” 40 Pa.
Stat, §§221.37, 221.38. The role and powers of the statutory Rehabilitator are itrelevant to
any argument Synagro makes in this liquidation proceeding and any authority cited by
Synagro dealing with rehabilitation is misguided.

D. The Relief Sought by Synagro Would Violate the Distribution Priority
Mandated by the Pennsylvania Insurance Act

The relicf Synagro secks would also violate the distribution priority mandated

by the Pennsylvania Insurance Act in that it would accotd special priotity to Synagro’s claim.

13
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The Pennsylvania Insurance Act tequites that the order of distribution of claims be in
accordance with Section 221.44 which provides first priotity to “costs and expenses of
administration.” The immediate funding of any settlement in the Lopez Case would
impropetly elevate Synagto’s claim to a priotity equal to ot higher than administrative
expenses. In a case almost precisely on point, the Court of Appeals of Georgia, in Oxedine
v. Commissioner of Insurance of Notth Catolina, 229 Ga. App. 604, 494 S.E. 2d 545 (1998),
held that settlements that were reached during an insuter’s rehabilitation proceeding did not
constitute administrative costs and expenses in the insurer’s liquidation proceeding and were
not entitled to super priotity under a Georgia statute which provided for a distribution

ptiotity similar to that in the Pennsylvania Insurance Act. The Coutt stated that:

we do not find it significant that the Georgia Commissionet of
Insutance was a patty to these agreements. Participation by the
Commissioner of Insurance is an expected result from the
natute of rehabilitation proceedings undet OCGA § 33-37.11,
If any action by the Comimissioner of Insurance on 2 claim ot
lawsuit in a rehabilitation proceeding were sufficient to create
claims with some special priority, then any claim against the
insurer’s estate, which arose from an action taken during 2
rehabilitation resulting in a settlement approved by the
Commissioner of Insutance, would also have this same special
classification. The effect of such a system would be to render
meaningless the priority of claims established in [the statute].

494 SE. 2d at 548. Turther, in an analogous context, the Supreme Court of Pennsylvania
has held that a policyholder who obtains a judgment against an insolvent insurer is not
entitled to an elevated priotity by virtue of the judgment. See Foster v. Mutual Fire, Marine
& Inland Ins. Co., 531 Pa. 598, 614 A.2d 1086(1992); Davis v. Commonwealth 'Trust Co.,
335 Pa. 387, 389, 7TA.2d 3, 5(1939).

Here, Synagro’s argument is even mote tenuous as unlike the plaintff in Oxedine
Y 1 >

Synagro cannot even allege that there is an approved settlement in the Lopez Case.
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Moteovet, even if the Liquidator were compelled to approve the settlement, the settlement
would not provide Synagro’s claim with special ptiotity. The relief Synagto is seeking is
cleatly prohibited by statute.

WHEREFORE, the Liquidator tespectfully requests that this Coutt deny Synagto’s
Application for Relief.

Respectfully submitted,

BLANK ROME COMISKY & McCAULEY LLP

Richard P. McElroy
Ann E. Kim

One Logan Squarc
Philadelphia, PA 19103-6998

Counsel for M. Diane Koken,
TInsurance Commissioner of the
Commonwealth of Pennsylvania, as
- Liquidatot for Reliance Insurance Company

O COUNSEL:

David F. Simon, Esquite

Chief Counsel

The Pennsylvania Insurance Depattment

Office of Chief Counsel

1341 Sttawbetty Square

Hartisburg, PA 17104

Novembet 26, 2001
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Exhibit A




IN THE COMMONWEALTH COURT OF PENNSYLVANIA

M. Diane Koken,
Insurance Commissioner of the

Commonwealth of Pennsylvania,
Plaintiff

V'

Reliance Insurance Compary, :
| Defendant + No. 269 M.D. 2001

IN RE: Consolidated Freightways Corporation

Iﬂa HJ 60 8 f‘, ,‘EB;.;

ORDER

AND NOW, this 14" day of November, 2001, having
considered the petition to intervene and to enforce Reliance Insurance
Company’s pre-liquidation agreement to settle claim filed on behalf of
Consolidated Freightways Corporation and the response filed thereto, said
motion is DENIED without prejudice to any rights Consolidated
Freightways Corporation may have to pursue 2 remedy under The Insurance

ﬂ,.ﬂﬂ‘?/_.ﬁ ‘({///“é‘/v

Department Act of 1921,

 FAMES GARDNER COLINS, Judge




CERTIFICATE OF SERVICE
I hetehy certify that a ttue and correct copy of the preceding Response in Opposition
to Synagro Technologies, Inc.’s Application for Relief and accompany Memorandum of Law
in Opposition to Synagro Technologies, Inc.’s Application for Relief was setved this 26th
day of November 2001, by first class mail, postage ptepaid, upon the individuals listed in the

attached Master Service List,

ANN E. KIM
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Master Service List

M. Diane Koken, Insurance Commissioner of the Commonwealth of Pennsylvania

Reliance Insurance Company
No. 269 M.D. 2001 (Commonwealth Court of Pennsylvania)

Jerome R, Richter

Ann B, Laupheimer

Blank Rome Comisky & McCavley LLP
One Logan Square

Philadelphia, PA 19103

(215) 569-5500

(Attorneys for M. Diane Koken,
Insurance Commissioner of the
Commonwealth of Pennsylvania)

David F, Simon

Chief Counsel

Pennsyivania Insurance Department
1341 Strawberry Square
Harrisburg, PA 17120

(717) 787-6009

(Attorney for M. Diane Koken,
Insurance Commissioner of the
Commonwealth of Pennsylvania)

Marilyn K. Kincaid

Reliance Insurance Company
(in Liguidation)

5 Hanover Square

New York, NY 10004

(212) 858-6500

(Attorney for Reliance Insurance
Company (in Liquidation))

Hillary C. Steinberg
Tames Michae! Matour

Hangley Aronchick Segal & Pudlin, P.C.

One Logan Square
Philadelphia, PA 19103

(215) 568-6200

(Attorneys for Reliance Group
Holdings, Inc.)
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Jeffrey B, Rotwitt

Obermayer Rebmann Maxwell & Hippel
1 Penn Center, 19" Floor

Philadelphia, PA 19103-1895

(215) 665-3000

(Attorneys for M. Diane Koken,
Insurance Commissioner of the
Commonwealth of Pennsylvania)

Edward A. Perell

Debevoise & Plimpton

875 Third Avenue

New York, NY 10005

(212) 909-6000

(Attorneys for Reliance Group
Holdings, Inc.)

William Charles Bensley

George Whittaker Howard

Edward M. Nass

Howard Brenner & Nass, P.C.

1608 Walnut Street, Suite 1700
Philadelphia, PA 19103

(215) 546-8200

(Attorneys for Francine and Ted Forman)

Brad S. Karp

Paul, Weiss, Rifkind, Wharton & Garrison
1285 Avenue of the Americas

New York, NY 10019

(212) 373-3000

(Attorneys for Reliance Group

Holdings, Inc.)

Robert I. Levin

Adelman Lavine Gold & Levin, P, C.
1900 Two Penn Center Plaza
Philadelphia, PA 19102

(215) 568-7515

(Attorneys for Committee of Policyholders)




Richard E. Poole

Potter Anderson & Cotroon LLP
1313 North Market Street

P.O. Box 951

Wilmington, DE 19899-0951
(302) 984-6006

(Attorneys for Jason Pauley)

Richard P. Coe

Weir & Partners, LLP

1339 Chestnut Street, Suite 500
Philadelphia, PA 19107

(215) 665-8181

(Attorneys for Forestal Village Community
Services Association, Inc. and Sutton
Woods Condominium Assoc., Inc.)

Theodore E. Huenke

Huenke & Rodriguez

One Huntington Quadrangle, Suite 2502
Melville, NY 11747

(631) 756-2024

(Attorneys for Hanover Ins, Co.)

Andrew K. Stutzman

David Car] Franceski

Stradley, Ronon, Stevens & Young, LLP
2600 One Commerce Square

Philadelphia, PA 19103-7098

(215) 564-8008

(Attorneys for Citicorp North America, Inc.)

Roy S. Cohen

Nicole L. Herman

Cohen, Segalis, Pallas & Greenhall, P.C.
1515 Market Street, 11™ Floor
Philadelphia, PA 19102
(215)564-1700

-and-

Richard D. Batchelder, Jr.
Ropes & Gray

One International Place

Boston, MA 02110-2624

(617) 951-7000

(Attorneys for Miami Cruiseline
Holdings LLC)
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Adam B. Kutinsky

Hertz, Schram & Saretsky

1760 S. Telegraph Road, Suite 300
Bloomfield Hills, MI 48302

(248} 335-5000

(Attorneys for Trustee of FPA Creditor
Trust)

Frank F. McGinn

Bartlett Hackett Feinberg, P.C.
Suite 920

10 High Street

Boston, MA 02110

(617) 422-0200
(Attorneys for Flatley Company)

James W. Creenan

Francis X. McTieman

Wayman, Irvin & McAuley

1624 Frick Building

Pittsburgh, PA 15219

(412) 566-2970

(Attorneys for Consolidated Freightways)

Janet S, Baer

Kirkland & Ellis -

200 East Randolph Drive, Suite 6500
Chicago, IL 60601

(312) 861-2200

(Attorneys for AmeriServe Food
Distribution, Inc.)

Robert D, Rhoad

Dechert Price & Rhoads
Princeton Pike Corporate Center
P.0. Box 5218

Princeton, NJ 08543

(609) 620-3200

* (Attorneys for Acumen Re Management

Corporation)




Robert A, Kaufman

Michael L. Browne

Reed Smith Shaw & McClay LLP
2500 One Liberty Place

Philadelphia, PA 19103

(215) 851-8262

(Attorneys for Vitas Healthcare Corp.)

Gavin P. Lentz

David Paul Heim

Vincent J.B. Van Laar

Bochetio & Lentz P.C.

1524 Locust Street

Philadelphia, PA 19102

(215) 735-3900

(Attorneys for Higgins Erectors &
Haulers, Inc.)

Thomas J. Madigan

Christopher A. Coppula

Cohen & Grigsby, P.C.

11 Stanwix Street, 15™ Floor
Pittsburgh, PA 15222

(412) 297-4900

(Attorneys for O’Brien-Kreitzberg
& Associates, Inc.)

Stephen C. Becker

Becker Law Office

P.0. Box 192991

San Francisco, CA 94119-2991

{415) 434-8000

(Attorneys for Great Western Collection
Bureau)

Terence R. Savage

Employment Development Department
State of California

800 Capitol Mall, Legal Office
Sacramento, CA 95814

(916) 654-8410

(Attorneys for Employment Development
Department, State of California)
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Peter J. Boyer

McCarter & English, LLP

One Commerce Squate

2005 Market Street, Suite 3600
Philadelphia, PA 19103

(215) 557-7700

(Attoreys for Brand Scaffold Services,
Inc.)

Philip A. Ignelzi

Michael A. Murphy

Ogg, Cordes, Murphy & Ignelzi, LLP
Riverview Place

245 Fort Pitt Boulevard

Pittsburgh, PA 15222

(412) 471-8500

(Attorneys for the Estate of Richard
McClintock)

John Norig Ellison

Timothy Patrick Law
Anderson, Kill & Olick P.C.
1600 Market Street, 32™ Floor
Philadelphia, PA 19103

(215) 568-4202

Mariv L. Wilenzik

Elliott Reihner Siedzikowski & Egan, P.C,
925 Harvest Drive

P.O. Box 3010

Blue Bell, PA 19422

(215) 977-1050

(Attorneys for Synagro Technologies, Inc.)




