ENTHE COMMONWEALTH COURT OF PENNSYLVANIA

Joel S. Ario, : A
Acting Insurance Commissioner of the o o B
Commonwealth of Pennsylvania,

Plaintiff S

o T

v. 3 =
Reliance Insurance Company, : No. 269 M.D. 2001
Defendant : -

INRE: Order Approving Referee Emery’s Order in POC No. 2076849

ORDER

AND NOW, this 22" day of April 2008, the Court has given
consideration to the decision of Referee Emery recommending approval of the
Settlement Agreement reached by the parties to this action, , the Court notes
that no objection to the recommended decision has been received, and does
CONFIRM and ACCEPT the decision of Referee Emery attached hereto and
marked as “Referee Decision Exhibit A.”

A copy of this Order shall be served by the Liquidator upon all
listed on the Master Service List. Thereafter, an affidavit of service shall be

filed with the Court.
By the Court:

Wﬁ%p

JAMEY GARDNER COLINS, Senior Judge




INTHE COMMONWEALT L COURT OF PENNSY LA ANIA
HJOEL SUARINO, acting Insurance Commissioner

oi'the Conmmonwealth of Pennsvivania,
_____ o Platifto NG 260 0D 2000

RELIANCE INSURANCE COMPANY,
Defendant
CLAIM OF SENIOR LIVING PROGPERTIES, LLC, CLAIM NO. 2076849

RECOMMENDATION BY REFEREE

By Order of Couit dated September 14, 2007 the undersigned was appointed 10
act as referee in the above-captioned matier  Through coordination with the parties, a
case management schedule was adopted, including a discovery deadline. During the
course of this schedule the parties engaged in discovery, as well as settlement
negotiations.

The settlement negotiations have led the parties 1o an amicable resolution. That
resolution has been set forth in the attached Stipulation in Support of Request for
Approval of Settlement. The Referee has reviewed the Stipulation, and finds it (o be
acceptable, and in the best interests of the liquidation estate. As such, it. is the
recommendation of the Referee that the Commonwealth Court approve the Stipulation
and enter the proposed Order.

The Referee has signed the Referee Recommendation attached 1o the Stipulation,
and the parties shall submit the original Stipulation directly to the Court.

Respectfully submitted,

o .
e e

Date: April 7, 2008 Mark K. Emery, Refeme//

/
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

JOEL 5. ARIO, Acting Insurance Comanissioner
of the Commonwealth of Pennsylvania,

Plaintiff,
DOCKET NO. 265 MD 2001

v,

OBJECTION OF Senior Living
Properties LLC Trust Relating to Proof of
Claim 2076849

RELIANCE INSURANCE COMPANY,

Defendant.

STIPULATION IN SUPPORT OF
REQUEST FOR APPROVAL OF SETTLEMENT

Ciaimant, Senior Living Properties, LLC, (“SLP”) by its successor in interest, Senior
Living Properties LLC Trust, Dan Lain Trusiee (“SLP Trust”), and Joel S. Ario, the Acting
Insurance Commissioner of the Commonwealth of Pennsylvania, in his official capacity as
Statutory Liquidator (“Liquidator”y of Reliance Insurance Company in Liquidation (“Reliance™)
(collectively, the “Parties™), hereby enter into this Stipulation In Support of Request for
Approval of Settlement (the “Stipulation”) as follows: |

STIPULATED FACTS

The Reliance Liquidation Proceedings

1. Reliance was placed into Rehabilitation by Order of the Commonwealth Court of
Pennsylvania dated May 29, 2001, and by Order dated October 3, 2001, the Commonwealth
Court terminated the Rehabilitation and Reliance was placed into Liguidation.

2. By Order of September 9, 2002, the Commonwealth Court established claims

filing procedures and directed that Referees be appointed by the Court to hear claim disputes and
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The SLP Bankmptév Proceedings
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3. On May 14, 2002 SLP filed a Chapter 11 proceeding in the United States
Barnkruptey Court for the Northem District of Texas, Dallas Division, captioned /n Re Senior
Living Froperties, LLC, Case No. 02-34243-SAF-11. The SLP Bankruptcy Court stayed all
lawsuits against SLP and established a Claims Resolution Procedure. Claims were mediated and,
if a liquidation of the claims was agresd upon by the claimant, SLP and other interested parties,
including the insurers and the Creditor’s Committee, the liquidated claim was submitted to the
Court for approval, |

4, One of the claims pending against SLP at the time of its bankruptcy was a suit
filed by Georgia Ann Bailey Smith against SLP and others, including certain of SLP’s agents and
employees, alleging that her father, Dud Grover Bailey, suffered catastrophic injuries and
ultimately death as a result of his lack of care at SLP’s Electra, Texas facility {the “Bailey
Claim™).

5. Under both the Rehabilitation Order and, later, the Liquidation Order, all
proceedings against Rel.iance, such as the Claims Resclution proceedings and other proceedings
in the SLP Bankruptey, were stayed as to Reliance. The Liguidation Order also provided,
pursuant to 40 P.S. §221.38(¢), that judgments entered as to Reliance or its insureds POSt-
liquidation were of no binding effect as to the Liquidator or Reliance. The SLP Bankruptcy
Court also eniered an Order exempting Reliance from the Claims Resolution Procedure in the
SLP Bankruptey. The Claims Resolution Procedure continued as to SLP and its other insurers.

6. At a hearing in September, 2003, the SLPP Bankruptey Court approved the
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setlement of numerous personel injury claims against the SLP Banlzuptey Estzte including the
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ziley Claim, for which a §13.5 million liquidated valus was approved.
1 4

The 8LP Proof of Claim ip the Reliance Liguidation

7. On or about December 18, 2003, SLP Trust, as successor to SLP pursuant w the
Third Amended Joint Plan of Reorganization of Sentor Living Properties LLC, et al, filed Proof
of Claim 2076849 in the Reliance Liquidation seeking $7.25 million, which it alleged was
Reliance’s share of the underlying settlement of $13.5 miilion for the Bailey Claim (the “SLP
Trust POC™).

g Reliance insured SLP under a Commercial Umbrelia policy for the period
February, 1999 to 2000. This policy, Policy No. NPB 0144058, comprised the second layer of
excess coverage over underlying policies issued by Admiral Insurance Company or Caliber COne
lnsurance Company, as primary, and Associated International Insurance Cémpany, as first layer
excess, providing coverages of $1 million and §5 million, respectively over a $250,000 self-
insured retention.

9. Reliance issued a Notice of Determination (the *SLP Trust NOD”) assigning class
(b} priority and an allowed amount of zero in light of various defenses. Reliance claimed that the
SLP policy in issue was rescinded due to misrepresentations in the application and renewal
process and thar the liquidated claim amount of $13.5 million was improper, particularly due to

10.  SLP Trust filed an Objection to the NOD with the Liqudator (*“the SLP Trust
Objection”) on July 5, 2007 asserting that its claim should be valued in the full amount of $7.25
million.

11, ° The Liguidator filed his Response to the SLP Trust Objection on or about Angust



28, 2007 end the mater was submitied to Referse Mark Emery for his raview and
recommendation, |

12. Referse Emery issue‘d a scheduling order sefting certain case deadlines, including.
2 deadline for fact discovery which was to be completed by April 15, 2008.

3. The Parties, afier engaging in extensive documnent discovery and settlement
discussions, recognize there are risks and costs inherent in further litigation, and therefore wish
to fully and finally resolve &ll disputes, issugs and claims between them, recognizing they are
compromising disputed coverage and damages and related Texas statutory construction issues,
and this settlement, as sst forth herein in this Stipulation, is 2 compromise of those disputed
issues and is not an admission of liability by eithef of the Parties.

14.  The Parties have agreed to resolve their differences by entering into this
Stipulation which will fully and finally resolve all disputes, issues and claims between SLP, SLP
Trust, the Liquidator and the Reliance Estate. The Parties understand and agree that the proper
procedure for obtaining approval of their settlement is (a) for the SLP Trust to submit the
Stipulated Settlement to the SLP Bankruptcy Court for approval, and then (b) for the Referee to
approve and submit to the Commonwealth Court the Stipulated Settlement for approval by the
Commonwealth Court.

THE PARTIES' SETTLEMENT AND RELEASE AGREEMENT

NOW THEREFORE, for the consideration stated in this Stipulation, and intending to be
legally bound, subject only to the respective Courts’ approval of this Stipulation and entry of the
roposed Orders attached a8 Exhibit “A” and “B” approving the settlement, it is further
stipulated and agreed as follows:

15.  The Parties agree that, subject to the above approvals, all disputes between them
4



regardt

arding the SLP Trust POC, the SLP Trust NOD, and the SLP Trust Objection, as well as all

matters pending before Referse Emery relating 1o the SLP Trust disputed cleim are resolved ag

follows:

(a)

)

Within 10 days of the exscution of this Stipulation, as a campromise of
the disputed covera
Amended Notice of Determination assigning class (b) priority and an
allowed amount of $4,250,006.00 to the SLP Trust POC, conditioned
upon final approval by the Commonwealth Court of the SLP Trust
Amended Notice of Determination (the “SLP Trust Amended NOD”) and
approval of this Stipulated Settlement by the SLP Bankruptcy Court. If
Court approval is not obtained for the Stipulated Settlement and the
Amended NOT), as required herein, then the Amended NOD will be
inactivated and will be of no force and effect and the original NOD issued
on May 22, 2007 and the Objection and Response to it will remain in
effect.

After this Stipulated Settlement is approved by the SLP Bankruptcy
Court and within 10 days of the Commonwezlth Court’s approval of this
Stipulated Settlement and the SLP Trust Amended NOD, SLP Trust will
file a Preecipe to Withdraw the Objection, in the form attached hereto as
Exhibit “C”, withdrawing with prejudice SLP Trust’s Objection to the
SLP Trust NOD, and will file no further objections with regard to the
SLP Trust Amended NOD issued or with regard to the SLP Trust NOD

previously issued.



16, The Parties agree thal :‘:w_SLP Trost POC is the only Proof of Claim fSled by or
on hehalf of it or by or on behalf of eny other pariy relating to the personal Injury claims or any
other claims againét SLP, including but not limited to the Baﬂay. Claim. SLP Tfust, for itself and
SLP, covenants and agrees not to file any additional Proofs of Claim. SLP Trust, for itself and
SLP, warrants and represents that there are no owisianding claims or liabilities against SLF for
which a POC could be filed, or any other known claims or potential claims for coverage under the
policies issued to SLP by Reliance. Reliance represents and warrants that there are no claims
currently filed against the Reliance Estate by any third party claimant or insured relating to SLP,
other than the Bailey Claim, which is being fully and finally seitled and resolved by this
Stipulation. |

17.  SLP Trust agrees to accept payment pursuant to the SLP Trust NOD in
accordance with applicable procedures for court approval, distribution and payment for similarly
situated class (b) claimants, and applicable provisions of the Pennsylvania Insurance Department
Act, as a full and final settlement of all claims against Reliance, the Reliance Estate and the
Statutory Liquidator. SLP Trust recognizes and accepts that both the amount which will actually
be distributed pursuant to the NOD and the timing of that distribution or distributions are
uncertain and that it is not expected that there will be a distribution of 100% of all approved class
{b) ciaims,

18, In consideration of and conditioned upon payment of any and all interim or final
distributions approved by the Commonwealth Cowt with regard to the SLP Trust Amended
NOD, SLP Trust for itself (and any affiliated companies, agents, officers, directors, shareholders,
employees, predecessars, successors, subsidiaries, assigns and also all persons or entities who are

insured under the policy) waives, releases, acquits and forever discharges any claim or cause of
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effliates, subsidiaries, predecessors, suocessors, assigns, reinsurers, officers, directors, agemis,

servants, em‘ployccs, attorneys, legal representatives, heirs, executors: administrators and
Liquidators) it has, owns, holds or claims to have, own or hold, or at any time heretofore had,
owned, held or ciaimed to have owned or held, which atose from, were basea Gpor, 0f were
related to any facts, actions or circumstances which formed the basis for the SLP Trust POC,
whether such claims are known or unknown. SLP Trust intends for the release to apply to claims
grounded in law or in equity, in contract, tort or stalute, “extra-contractual” or otherwise,
whether past, present or future, known or unknown, direct or indirect, fixed or contingent.

19, SLP Trust acknowledges the risk that, subsequent to the exccution of this
Stipulation, it may discaver, incur or suffer damages based upon claims which were unknown or
unanticipated at the time this Stipulation was executed, including, without limitation, unknown
or upanticipated claims which arose from, are based upon, or are related to fact and
circummstances 'giving rise to the Bailey Claim which may have presented a possibility of
coverage under the policy, and which, if known by SLP Trust on the date this Stipulation was
executed may have materially affected its decision to execute this Stipulation. SLP Trust
acknowledges it is assuming the risk of such unknown and unanticipated claims and agrees that
this Stipulation applies to such unknown and unanticipated claims.

20.  SLP Trust represents and warrants that as of the effective date hereof; it has not
assigned or transferred, nor purported to assign or transfer, any claim or any portion thereof, as
released in this Stipulation, nor any interest therein,

21.  The Parties acknowledge that they have had the opportunity to seek, and have

sought, the advice of their own attorneys in connection with the nggotiation and exccution of this
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Accordingly, the Parties understand the sco;;e and effect of each and é:very provision contained
herein.

22.  Ttis expressly understood and agreed that this Stipulation contains the entire
agreement between the Parties hereto. It is expressly understood and agreed that there have begen
no promises, agresments, or inducements not expressed herein, and that this Agreement
supersedes all prior negotiations and proposed agreements, written or orul. The Parties
acknowledge that they have read this Stipulation and have executed it without relying upon any
statements, representations or warranties, written or oral, not expressly set forth herein.

23, This Stipulation may be executed in one or more counterparts, each of which shall
be deemed an original, all of which together shall constitute but one and the same document.
Facsimile signatures are acceplable.

24.  This Stipulation, and any ambiguities or uncertainties herein, shall be equally and
fairly interpreted and construed, without reference to thc‘identity of the party drafting this
document or any part of it, upon the express understanding and agreement that the Parties
participated equaily in the negotiation and preparation of this Stipulation, ot have had equal
opportunity fo do so.

25.  This Stipulation is governed by, and shail be interpreted and construed in
accordance with the lews of the Commonwealth of Pennsylvania. Notwithstanding any
provision herein to the comnirary, the parties agree that the Commonwezlth Court of Penneylvaniz
has exclusive jurisdiction over SLP Trust's POC and the reselution of SLP Trust's POC,

including approval of the Amended NOD and this Stipulated Seltlement.
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have taken el necessary steps 10 approve and authorize this Sti; pulation,

27.  This Stipulation shall be binding upon and inure 1o the benefit of each of the
Parties and their respective assigns, successors-in-interest, and legal representatives.

28.  No provision in this Stipulation may be waived, modified or amended except by
written agreement executed by all Parties hersto

20, The Pariies, without further consideration, agree to take such other 2ations as may

¢ necessary to consummate the subject matter hereof,

30.  This Stipulation shall be effective upon execution by the lust of the Parties.

31.  The Pennsylvania Insurance Department Act of 1921 (“the Act”™) confers broad
powers on the Liquidator to administer the affairs of an insolvent insurer’s estate and to aclhieve
the purposes of liquidation undsr the Act. See 40 P.S. §§221.1, 221.23.

32.  Sections 221.23, 221.43, 221.44 and 221.45 of the Act confer upon the Liquidator
the express authority to settle claims against the insolvent insurer’s estate and specifically to
“...comport, compromise or in any other manner negotiate the amount for which claims will be
recommended to the court.” See 40 P.S. §221.45(a)

33.  The Pennsylvania Supreme Cowrt has recognized that the General Assembly

conferred broad discretion upan the Insurance Commissioner, in his capacity as a statutory

liquidator, to achieve the public policy and legislative goals of the Act. See Foster v. Mutual

hY

Fire Marine and Inland Ins. Co., 514 A.2d 1086 (Pa. 1952). The Act specifically authorizes the

Liguidator, “to do such. . . acts as are necessary or expedient to collect, conserve or protect [the
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34, The Liquidator hes determined that ki) this stipulated seftlement is fair and
raasongble and ig in the best intcrest of the Estate of Rellance, its policyholders and othe:
creditors and (2) *he terms of the Stipulation are consistent with the orovisions of the Act and the
Court’s Orders. The Liguidator further believes that the Stipulation will assist him in achieving
the objectives of liquidation under the Act, in that it will agsist the Liquidator in conserving the

assets of the estate, one of the primary objectives of liquidation, by eliminating the costs and

v

expenses that would be incurred in further Hiigating the SLP Trust Action.

WHEREFORE, the Liquidator and SLP Trust, through their respective counsel,
respectfully request that the Referee approve this Stipulation, and that he favorably tecommend
{0 the Commonwealth Court that it (1) approve the terms of the Stipulated Settlement as set forth

herein; and (2) authorize the Parties to perform the Stipulated Seillement.

BY: I Michacl Jordan BY: Steven Burgess Davis
Gardere Wynne Sewell LLP Stradley Ronon Stevens & Young, LLP
1000 Louisiana, Suite 3400 2600 Commecrce Square
Houston, TX 77002-5007 Philadelphia, PA 19103-7098
-’/\u%\\ ’p r—ﬁh)‘_—-\ }? /]ﬁ,(}m/
Cdunsel fof and oh behalf of Claimant < “Counsel for and on behalf of the
nior Living Properties LLC Trust Statutory ~ Liquidator of  Reliance

Insurance Company (In Liquidation)

- 10 -
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parties to this dispute for lbh reasons s&t forth in the Stipulation, It is fusther recommended
that the Court enter the Order attached as Exhibit “A” to the Stipulation.

= b N
-Mark K. Emery )
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ENHIBIT “4

JOEL S. ARIO, Acting Insurance Commissioner
of the Commonwealth of Pennsylvama,

Plaintiff,
DOCKET NO. 269 MD 2001
V.

RELIANCE INSURANCE COMPANY, OBIECTION OF Senior Living

Properties, LLC Relating to Proof of

Defendant. Claim 2076549
ORDER
AND NOW, this__ dayef 2008, upon consideration of the Stipulation of

Counsel for Claimant Senior Living Properties, LLC, by 1ts successor in intersst, Senior
Living Properties Trust, Dan Lain, Trustes and Joel 8. Azio, In His Official Capacity As
Statutory Liguidator of Reliance Insurance Company, In Support of Request for Approval of
Settlement, and the Recommendation of Referee Mark Emery, Esquire that the Stipulation be
approved by the Court, it is hereby ORDERED and DECREED that the Stipulation is

APPROVED.

BY THE COURT

James Gardner Colins, Judge
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JOEL 8. ARIO, Acting Insurance Comynissioner
of the Commonwealth of Pennsylvania,

Plaintiff,
DOCKET NO. 269 MD 2001
Y.

OBJECTION OF Senior Living
Properties, 1.1.C Relating to Proof of
Claim 2076849

RELIANCE INSURANCE COMPANY,

Defendant,

PRAECIPTZ
TO THE PROTHONOTARY:

The undersigned counsel for Objector Senior Living Properties, LLC, by its successor in
interest, Senior Living Properties LLC Trust, Dan Lain, Trustee here requests that the Objection
of Senior Living Properties LLC Trust to Notice of Determination in Procf of Claim Nao.
2076849 that was filed with the Court on July 5, 2007 be withdrawn with prejudice in view of
the issuance on this date of the Amended Notice of Determination issued by the Liguidator in

place of the Notice of Determination as to which the Objection was filed.

J. Michael Jordan, Esquire
Gardere Wynne Sewell, LLP
1000 Louisiana Street, Suite 3400
Houston, TX 77002-5011
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