IN THE COMMONWEALTH COURT OF PENNSYLVANIA

M. DIANE KOKEN
Insutance Commissionex of the
Cotnmonwealth of Pennsylvania,

Plaintiff,
V. : DOCKET NO. 269 MD 2001
RELIANCE INSURANCE COMPANY,

!
: Defendant

AND NOW, this day of , 2002, it is heteby ORDERED that
theg Petition of Vitas Healthcare Corporation, Vitas Holdings Cotporation and Vitas

Hcialthcare of Texas, L.P. for Reconsideration is DENIED.

BY THE COURT:




IN THE COMMONWEALTFH COURT OF PENNSYLVANIA

M. DIANE KOKEN
Insurance Commissioner of the
Commonwealth of Pennsylvania,
Plaintiff,
v. : DOCKET NO. 269 MD 2001
RELIANCE INSURAN CE COMPANY,

Defendant.

VITAS HEALTHCARE CORPORATION,
VITAS HOLDINGS CORPORATION, AND
VITAS HEALTHCARE OF TEXAS, L.P,

Petitionets,
v
M. DIANE KOKEN

Respondent.

RESPONSE OF M. DIANE KOKEN IN OPPOSITION
TO VITAS HEALTHCARE CORPORATION, VITAS HOLDING
CORPORATION AND VITAS HEALTHCARE OF TEXAS, L.P’S
PETITION FOR RECONSIDERATION

Plaintiff M. Diane Koken, Insurance Commissionet of the Commonwealth of

i’ennsylvania (“Comnissioner”), a8 Liquidator of Reliance Insurance Company
i




(“Liiquidator”), by her undersigned counsel, opposes’ the Petition of Vitas Healthcate
Corpotation, Vitas Holdings Corporation and Vitas Healthcare of Texas, L.P. (collectively

“Vitas™) for Reconsideration. Vifas does not stafe any com ling reasons tan

reconsideration of this Court’s January 3, 2002 Qrder. Instead, Vitas has simply restated

arguments already presented to the Court. The Pennsylvania Rules of Appellate Procedure,

wh;ich governs all matters brought before an appellate court within its original jurisdiction,
suc%h as this matter, states that “[rjeargument before an appellate court is not a matter of
rigght, but of sound judicial discretion.” See Pa. R.AP. §§ 2543, 106, Reargument is allowed
“only when there are compelling reasons” that watrant it. See id, Vitas’ Petition for
Rdconsideration fails to present any compelling reasons that warrant reconsidetation of this
Cc@purt’s January 3, 2002 Otder. Accordingly, the Liquidator opposes Vitas® Petition for

Reconsideration. The Liguidatot responds to Vitas’ alleations as follows:

1. Admitted.
2. Admitted.
|
3 Admitted in part and denied in part. It is admitted that all persons who had

negotiated settlements approved by the Rehabilitator, for which payment had been released,
have received payment. However, those settlement checks wete not returned to Reliance

aﬁter liquidation had commenced. Thus, Vitas® attempt to equate its settlement to those of

! The Liquidator incorporates by reference the atguments that wete raised in her Response in Opposition to Vitas’
Petition to Intetvene and Petition for Review in the Nature of Declatatory Judgment and to Enforce a Binding
Settlement, in this Respornse.




othéar patties is misplaced. As stated in the Liquidatot’s Response in Opposition to Vitas’
Petition for Review in the Natute of Declaratory Judgment, the Liquidator has not stopped

payment on any checks issued and released by Reliance’s accounting department prior to the

entry of the Liquidation Otder that were not subsequently retutned ro the Liquidator aftet
hg;iﬁidgﬂog had commenced. See Response to Petition for Review in the Nature of
Declaratory judgment at § 48. The check issued to Vitas, in the amount of $1 million, was

rna_llcd and returned, unlike any other settlement check Reliance has issued, via the postal

sel;vicc to the Liquidatot after liquidation proceedings had commenced. The remaining
allé:gations contained in paragraph 3 are denied as the Liquidator lacks knowledge ot
information sufficient to form a belief regarding the truth of those avetments.

4. Denied. Contrary to Vitas’ contention, a court otdered funding of the
settlement outside of the proof of claim process would not only open the floodgates for
sitnilar claims against the Liquidator, but would contravene the statutory scheme of the

P¢nnsylvan1a Insurance Department Act, 40 P.S. § 221.1 et seq. Specifically, the transfer of

the Settlement Funds would constitute a payment of monies from Reliance’s estate outside

the distribution procedure and psiorities established by statute. Sce 40 P.5. § 221.44.
| 5. Denied.
6. Admmitted in part and denied in patt. Itis admitted that Vitas has sought to

compel Reliance (in Liquidation) to pay the settlement of $3.6 million, which was approved

i
by the Rehabilitatot ptior to liquidation. Ttis specifically denied that checks wete cut and
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preParcd fot mailing, but never propetly mailed. Only one check in the amount of $1

million was cut and pailed. That check was returned via the postal setvice to Reliance aftet

liqL;}idation had commenced.

7.

8.

9.

10.

Admitted.
Admitted.
Admitted.

It is admitted that Vitas petitioned this Coutt on December 24, 2001 for a

document discovery and a heating, The Liquidator lacks knowledge or information

sufficient to form a belief regarding the truth of the remaining averments contained in

Patagtaph 10, which ate therefore denied.

11.

12,

13.

14,

15.

16.

17.

18.

Admitted.
Admitted.
Admitted.
Admitted.
Admitted.
Admitted.
Admitted.

Admitted.




; 19.  Admitted. Ttis admitted that the Rehabilitator attempted fo transfer §1
mil%lion of the Settlement Funds to Vitas, but those funds were retutned via the postal
ser%vice after the commencement of liquidation.

20.  Admitted.

21.  Admitted.

92.  Denied as conclusions of law.

73 Denied as conclusions of law. By way of furthet response, the Liquidator
states that payment of the Settlement Funds is contrary to the ordes of distribution
procedure and ptiotities set forth in the Pennsylvania Insurance Depattment Act, 40PS. §
221 1 et seq. Specifically, Vitas’ claim is prematute as thete has been no determmauon of the
vahdlty and amount of its claims against Reliance as requited undet Pennsylvania law. See 40
P.S. § 221.44. In addition, the requested payment would violate the disttibution priofity
u;nder Pennsylvania law, because it would impropetly elevate Vitas’ claim to a ptiotity equal

to ot higher than administrative expenses. See id.; Oxedine y. Commissioner of Insurance

of Nozth Caroling, 229 Ga. App. 604, 494 S.F.2d 545 (1998) (holding that settlements that
v‘vere reached duting an insurer’s rehabilitation proceeding did not constitute administeative
cl,osts and expenses in a liquidation proceedings and were not entitled to supet priotity);

Foster v | Fire. Marine & Inland Ins. Co., 531 Pa. 398, 614 A.2d 1086 (1992} (stating

that a policyholder who obtains a judgment against an insolvent insurer is not entitled to an

Zblcvated ptiotity by virtue of the judgment). Furthermore, because the General Assembly of
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Peﬁnsylvama have provided 2 comptehensive statutory scheme governing the distribution of
assets from a ﬁquldated insurer’s estate, telief different from that provided by statute, such as
reﬁef premised on equitable estoppel, is ot availahle. Pennsylvania courts have uniformly
hel|d that where a temedy or method of procedute is provided by statue, such as here, the

statutory temedy of procedure must be strictly pursued and exclusively applied. See -

Harcourtv General Accident Ins. Co., 419 Pa. supet. 155, 615 A.2d 71 (1992), appeal

ddnied, 534 Pa. 648, 627 A.2d 179 (1993); Bagton v. Nosthampton County, 19 A.2d 263 (Pa

1‘541); Concerned Taxpavegs of Beaver County ¥. Beaver County Bd. of Assessment
Appeals, 462 A.2d 347 (Pa. Comwlth. 1983).

4.  Denied as conclusions of law. By way of further response, the Liquidator
an!dmits only that all persons whose settlements were approved by the Rehabilitator, fot
\x;;hich payment had been released, have received payment. The Liquidator denies that Vitas
is one of those parties or that it should receive payment. Unlike other settlement checks
i;;sued by Reliance, Vitag’ check for $1 million was returned to Reliance after liquidation had

‘:ﬁommenced. Furthermore, contraty to Vitas® allegations, the immediate payment of the
Settlemcnt Fund would constitute an unlawful preference. The Liquidation Otdet, at
faragraph 21, expressly prohibits any pesson from “obtaining of preferences, judgments,
attachmcnts . against Rellance assets, propetty . .- » Upon the entry of the Liquidation

éOrder, the Liquidatot is tequited by law to comply with the Pennsylvania Insurance Act and

the Liquidation Order, and is chatged with the responsibility to protect the interest of all
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policgholders. She may not, therefore, take any action that favors one policyholder ovet
anc%ther, such as permitting a distribution of assets to pay immediately the claim of one
poﬁcyholder in full. Instead, Vitas, like all othet claimants, must file a proof of claim. The
Liquidator began mailing proof of claims forms on January 11, 2002 and expects to
complete mailing all forms by ot before the end of February of 2002.

E 55 Denied as conclusions of law. The Liquidatot’s response to patagraph 24 is
incorporated hetein by reference.

26.  Denied as conclustons of law. The Liquidatot’s response to paragraph 24 is
ingotporated herein by reference.

| 27.  Admitted.

28,  Denied as conclusions of law.

29.  Admitted.

30.  Admitted.

31.  Denied. Itis specifically denied that, ptior to liquidation, the Rehabilitator
refused to transfer payment. As stated in the Liquidator’s Response in Opposition to Vitas’
Pé;ition for Review in the Nature of Declaratory Judgment, the completion of the transfer
wgas frustrated when the payment was returned via the postal service after liquidation

proceedings had commenced. See Response to Petition for Review in the Nature of

Declaxatory Judgment at § 33.




32.  Denied. The Liquidator lacks knowledge or Information sufficient to form a

belief regatding the truth of the averments contained in Paragraph 32, which ate therefore

denzied.
! | 33. Denied as conclusions of law.
' 34 Admirted.

35.  Denied. By way of further response, the Liquidator teiterates that her office

be%gan mailing of proof of claims forms on Januaty 11, 2002 and expects to complete mailing

alli forms by ot befote the end of February of 2002.
36.  Denied as conclusions of law.

37. Denied 4s conclusions of law.

WHEREFORE, the Liquidator requests that this Honotable Coutt deny the

Pietition of Vitas Healthcare Cotpotation, Vitas Holdings Cotpotation and Vitas Healthcare

of Texas, L.P. fot Reconsidetation of this Court’s january 3, 2002 Otrder.




Respectfully submitted,

BLANK ROME COMISKY & MCCAULEY LLP

By:
RICHARD P. MCELROY E E
ANN E. KIM

ALPHONSO DAVID

One Logan Squate
Philadelphia, PA 19103-6998
(215) 569-5500

Attorneys for Plaintiff

M. Diane Koken, Insurance Commissionet
of the Commonwealth of Pennsylvania, as
Liquidatos for Reliance Insutrance Company

OF COUNSEL:

David F. Simon

Chief Counsel

The Pennsylvania Insurance Depattment
1341 Strawberry Square

Hatrisburg, PA 17120

(717) 787-6009

Dated: January Z'i , 2002




CERTIFICATE OF SERVICE

I, ALPHONSO DAVID, hereby cettify that this day a true and correct copy of the
foregoing Response of M. Diane Koken to the Petition of Vitas Healthcare Corporation,
Vitias Holdings Cotpotation and Vitas Healthcare of Texas, L.P. for Reconsideration was

ser?ved on all petsons listed on the attached Mastet Service List by facsimile and U.S. Mail,

postage prepaid.

ALPHONSE DAYID

Dated: January Z Z , 2002
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VERIFICATION
| 1, Mel Koenig, First Vice President of Reliance Insurance Company (o Liquidation),

hefeby vegify that the facts set forth in the foregoing P

of my knowledge, informatioft
. g of 18 P.S. §4904 relating to

erition are true and correct to

and belief. 1 understand thas this Verification is made subject

\msworn {alsification to authorities.

to the pendltie
i
: 3 ,2002 s
Date; January 2 A
' First Vice President L
Reliance Insurance Compary (in Liquidation)
114582«(30600!19933205\'1
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Master Service List

M. Diane Koken, Insurance Commissioner of the Commonwealth of Pennsylvania

V.

Reliance Insurance Company
No. 269 M.D. 2001 (Commonwealth Court of Pennsylivania)

Jerome R. Richter

Ann B. Laupheimer

Blank Rome Comisky & McCauley LLP
One Logan Square

Philadelphia, PA 19103

(215) 569-5500

(Attorneys for M. Diane Koken,
Insurance Commissioner of the
Corpmonwealth of Pennsylvania)

David F. Simon

Chief Counsel

Pennsylvania Insurance Depariment
1341 Strawberry Square
Harrisburg, PA 17120

(717) 787-6009

(Aétomey for M. Diane Koken,
Insurance Commissioner of the
Commonwealth of Pennsylvania)

Marilyn K. Kincaid

Reliance Insurance Company
(in Liquidation)

Three Parkway

Philadelphia, PA 19102

(215) B64-4205

(Attorney for Reliance Insurance
Company (in Liquidation))

Hillary C. Steinberg
James Michael Matour

Hhngley Aronchick Segal & Pudlin, P.C.

One Logan Square
Philadelphia, PA 19103

(215) 568-6200

(Attorneys for Reliance Group
Holdings, Inc.)
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Jeffrey B. Rotwitt

Obermayer Rebmann Maxwell & Hippel
1 Perm Center, 19" Floor |
Philadelphia, PA 19103-1895

(215) 665-3000

(Attorneys for M. Diane Koken,
Insurance Commissioner of the
Commonwealth of Permsylvania)

Rdward A. Perell

Debevoise & Plimpton

919 Third Avenue

New York, NY 10022

(212) 909-6000

(Attorneys for Reliance Group
Holdings, Inc.)

William Charles Bensley

George Whittaker Howard

Edward M. Nass

Howard Brenner & Nass, P.C.

1608 Walnut Street, Suite 1700
Philadelphia, PA 19103

(215) 546-8200

(Attorneys for Francine and Ted Forman)

Brad S. Karp

Paul, Weiss, Rifkind, Wharton & Garrison
1285 Avenue of the Americas

New York, NY 10019

(212) 373-3000

(Attorneys for Reliance Group

Holdings, Inc.)

Robert H. Levin

Adelman Lavine Gold & Levin, P. C.

1900 Two Penn Center Plaza

Philadelphia, PA 19102

(215) 568-7515

(Attorneys for Committee of Policyholders)




Richard E. Poole

Potter Anderson & Corroon LLP
1313 North Market Street

P.O. Box 951

Wilmington, DE 19899-0951
(302) 984-6006

(Attorneys for Jason Pauley)

Richard P. Coe

‘Weir & Partners, LLP

1339 Chestrut Street, Suite 500
Philadelphia, PA 19107

(215) 665-8181

(Attorneys for Forestal Village Community
Services Association, Inc. and Sutton
Woods Condominium Assoc., Inc.)

Theodore E. Huenke

Huenke & Rodriguez

One Huntington Quadrangle, Suite 2802
Melville, NY 11747

(631) 756-2024

(Attorneys for Hanover Ins. Co.)

Andrew K. Stutzman

David Carl Franceski

Stradiey, Ronon, Stevens & Young, LLP
2600 One Commerce Square '
Philadelphia, PA 19103-7098

(215) 564-8008

(Attorneys for Citicorp North America, Inc.)

Roy S. Cohen
gicole L. Herman

lohen, Segalis, Pallas & Greenhall, P.C.
1515 Market Street, 11" Floor
Philadelphia, PA 19102
(215)564-1700
-and-
Richard D. Batchelder, Jr.
Ropes & Gray

ne International Place
Boston, MA 02110-2624
(617) 951-7000
{Attorheys for Miami Cruiseline
Holdings LLC)
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Frank F. McGinn

Bartlett Hackett Feinberg, P.C.
Suite 920

10 High Street

Boston, MA 02110

(617) 422-0200

(Attorneys for Flatley Comp any)

James W. Creenan

Francis X. McTiernan

Wayman, Irvin & McAuley

1624 Frick Building

Pittsburgh, PA 15219

(412) 566-2970

(Attorneys for Consolidated Freightways)

Janet S. Baer
Kirkland & Ellis
200 East Randolph Drive, Suite 6500

‘Chicago, IL 60601

(312) 861-2200
(Attorneys for AmeriServe Food
Distribution, Inc.)

Robert D. Rhoad

Dechert Price & Rhoads

Princeton Pike Corporate Center

P.O. Box 5218

Princeton, NJ 08543

(609) 620-3200

(Attorneys for Acumen Re Management
Corporation)

Robert A. Kaufiman

Michael L. Browne

Reed Smith Shaw & McClay LLP
2500 One Liberty Place

Philadelphia, PA 19103

(215) 851-8262

(Attorneys for Vitas Healthcare Corp.)




Thdmas J. Madigan

Christopher A. Coppula

Cohen & Grigsby, P.C.

11 Stanwix Street, 15" Floor
Pittsburgh, PA 15222

(412) 297-4900

(Attoreys for O’ Brien-Kreitzberg
& {ussociates, Inc.)

Stéphen C. Becker

Becker Law Office

P.0. Box 192991

San Francisco, CA 94119-2991

(415) 434-8000

(Attorneys for Great Western Collection
Byreau)

Terence R. Savage

Employment Development Department
State of California

800 Capitol Mall, Legal Office
Sacramento, CA 95814

(916) 654-8410

(Attorneys for Employment Development
Department, State of California)

Peter J. Boyer

McCarter & English, LLP

One Commerce Square

2005 Market Street, Suite 3600
Philadelphia, PA 19103

(215) 557-7700

(Attorneys for Brand Scaffold Services, Inc.

and Magellan Ins. Co. Ltd.)

Philip A. Ignelzi

Michael A, Murphy

Ogg, Cordes, Murphy & Ignelzi, LLP
Riverview Place

!245 Fort Piit Boulevard

Pittsburgh, PA 15222

(412) 471-8500

(Attomeys for the Estate of Richard
‘McClintock)
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John Norig Ellison

Timothy Patrick Law

Anderson, Kill & Olick P.C.

1600 Market Street, 32™ Floor
Philadelphia, PA 19103

(215) 568-4202

-and-

Marvin L. Wilenzik

Eltioit Reihner Siedzikowski & Egan, P.C.
925 Harvest Drive

P.0. Box 3010

Bhue Bell, PA 19422

(215) 977-1050

(Attorneys for Synagro Technologies, Inc.)

Jeremy J.0. Harwood, Bsquire

Healy & Baillie, LLP

29 Broadway

New York, NY 10006-3293

(212) 943-3980

(Attorneys for Steamship Mutual
Underwriting Association (Bermuda} Ltd.}

Daniel J. DiGiacomo, Esquire

Law Offices of DiGiacomo & Baffa

1601 Market Street, 16" Floor

Philadelphia, PA 19103

(215)568-3700

(Attorneys for Aleksander Blonarowycz and
Parthenia Ponder Vicks, Adminstratrix of
the Estate of Antwanette Ponder and Murray
Garson)

Thomas V. White, Esquire

Joseph P. Rusnak, Esquire

Tune, Entrekin & White, P.C.

AmSouth Center, 21 Floor

315 Deaderick Street

Nashville, TN 37238

(615) 244-2770

(Attorneys for Home Builders Association
of Tennessee Self-Insured Trust)
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N. Christian Glenos

Walston Wells Anderson & Bains

Suite 500 505 20" Street North
Bir;ningham, AL 35203

(205) 251-9600 _
(Aftorneys for Healthsouth Corporation)

Robert D, Brown

Donato Minx & Brown

Suite 2310, 3200 Southwest Freeway
Houston, TX 77027-7525

(713) 877-11 12

(Attorneys for Andy’s Marine, Inc.)

Mike Crane, Esquire

Law Office of McManus & Crane, LLP
209 West Juan Linn

P.0O. Box 2206

Victoria, TX 77902-2206

(361) 575-6764

(Attorneys for Iris Kramer, Individually and
as Guardian of the Person and Estate of
Nicky Lee Kramer, an Incapacitated Person,
and as Next Friend of Joshua Kramer, Minor
Child of Nicky Lee Kramer, Jason Kramer
and Jason Tarver)

Michele Ann Smolin, Esquire
McDonald, Hopkins, Burke & Haber
600 Superior Avenue E

Cleveland, OH 44114-2653

(216) 348-5400

(Attorneys for United Church of Christ
Insurance Board)

Dolores Mary Troiani, Bsquire
Bebe Holtzman Kivitz, Bsquire
38 North Waterloo Road
Devon, PA 19333

(610) 688-8400

{Attorneys for Dawn Popoca)

Joshua Brian Irwin, Esquire
|11 Park Place, Suite 915

‘New York, NY 10007

1(212) 267-1550

i (Attorneys for Peter Korobov)
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John Michael Sheridan
Sheridan, Bracken & White
P.0. Box 1940

101 West Baltimore Avenue
Media, PA 19063

(610) 565-7770

(Attorneys for Harry Moser)

Philip J. Goodman

Chadbourne & Parke LLP

120 New Hampshire Avenue, NW
Washington, DC 20036

(202) 974-5600

(Attorneys for 1741 Tvar LLC)

Lise Luborsky, Esquire

Britt, Hankins, Schaible & Moughan
Two Penn Center Plaza, Suite 51§
1500 John F, Kennedy Blvd.

. Philadelphia, PA 19102-1 888

(215) 569-6918

(Attorneys for the Pennsylvania Property
and Casualty Insurance Guaranty
Association)

Frederick P. Santarelli, Esquire

Elliott Reihner Siedzikowski & Bgan, P.C.
925 Harvest Drive

P.0. Box 3010

Blue Bell, PA 19422

(215) 977-1050

(Attorneys for Estate of Leo Frances
Tenczynski)

Janice Marie Savinis, Bsquire
Goldberg, Persky, ] ennings & White, P.C
1030 Fifth Avenue

~ Pittsburgh, PA 15219

(412) 471-3980
(Attorneys for Harold W. Thomas}

Steve Gitman, Esquire

One Penn Center, Suite 1025
Philadeiphia, PA 19103

(215) 569-4611

(Attorneys for Beth & Damon Gonzaga)




Francine L. Semaya, Esquire

Cozen O'Connor

45 Broadway, 16™ Floor

New York, NY 10006

(212-908-1270)

(Attorneys for Allied Holdings and Client
Assurance Pool)

Kathleen S. McGrath, Esquire

Marshall, Dennehey, Warner, Coleman &
Goggin

~ One Montgomery Plaza, Suite 1002
Norristown, PA 19401

(610-292-4440)

(Attorneys for Pottstown Memorial Medical
Cehter)

Ri¢hard F. McMenamin, Bsquire
David L. Harbaugh, Esquire
Morgan, Lewis & Bockius LLP
1701 Market Street

Philadelphia, PA 191 03-2921
(215-963-5596)

(Ailttomeys for Fuji Bank Limited)

Allan H. Gordon, Esquire

Kolsby, Gordon, Robin & Shore

1650 Market Street, 22" Floor
Philadelphia, PA 19103
(215-851-9700)

(Attorneys for Estate of Angela Auch)

Michael E. McGilvery, Esquire
Young & McGilvery, P.C.

1400 Union Meeting Road

P,0. Box 3006

Blue Bell, PA 19422-3006
(215-654-1400) |
({xttomeys for Wilhelm Gerhard)
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