IN THE COMMONWEALTH COURT OF PENNSYLVANIA

M. DIANE KOKEN,
Insutrance Commissioner of the
Commonwealth of Pennsylvania,

Plaintiff,
No. 269 M.D. 2001

V.

RELIANCE INSURANCE CO.,

Defendant.

MEMORANDUM OF LAW IN SUPPORT OF MOTION OF REHABILITATOR
FOR RECONSIDERATION OF JULY 30, 2001 ORDER GRANTING THE
PETITION FOR THE
APPOINTMENT OF A POLICYHOLDERS COMMITTEE

M. Diane Koken, Commissioner of Insurance of the Commonwealth of
Pennsylvania, in her capacity as statutory Rehabilitator (hereinafter “Rehabilitator”) of
Reliance Insurance Company (hereinafter “Reliance”), urges this Court to reconsider its July

30, 2001 Otdet (“July 30 Order” ot “Order”) granting the Petition for the Appointment of a
| Committee of Policyholdets.
I. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Based on the detetiorating financial condition of Reliance, and with the consent of its
Boatd of Directors, this Court on May 29, 2001, issued an Order of Rehabilitation, and
appointed the Pennsylvania Insurance Commissionet statutory Rehabilitator of Reliance

pursuant to Article V of the Pennsylvania Insurance Department Act (“the Act”). See Otder

of Rehabilitation (filed May 29, 2001); see also 40 P.S. § 221.15. The Act authotizes the
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Insurance Commissioner as Rehabilitator to take “such action as [she] deems necessary or
expedient to correct the condition or conditions which constituted the grounds for the order
of the court to tehabilitate the insuret[,]” specifically including steps to remedy any condition
of the insuret which would be “hazardous, financially, to [the insuret’s] policyholders,
creditors ot the public.” See 40 P.S. §§ 221.14, 221.16. The May 29 Rehabilitation Order
directs the Rehabilitator “to take such action as the nature of this case and the interests of
the policyholders, certificateholders, creditors, ot the public may require.” See Order of
Rehabilitation, 3. Once Reliance is placed in rehabilitation, the Rehabilitator has “all the
powers of the ditectors, officets and managers” and has “full power to direct and manage . .
. and deal with the property and business of the insurer.” 40 P.S. § 221.16(b). Thus, the
Rehabilitator effectively takes over the Company in rehabilitation while she formulates a
Plan of Rehabilitation.

The Act provides the exclusive statutoty authority and procedutes for a tehabilitation
ot liquidation of a financially troubled insurance company, such as Reliance. The Act vests
the Rehabilitator with broad authotity to take the actions necessaty to protect policyholders.
40 P.S. § 221.16. The Rehabilitator’s powers and dutes include: (1) appointing and
compensating deputies; (2) opetating the insurer, with all of the powets of its officets,
directors and managers, including handling policyholder and othet claims; (3) bringing
actions againsf any person, if it appears thete has been wrongdoing detrimental to the
insurer; (4) creating and submitting a plan of rehabilitation; (5) avoiding fraudulent transfers;
and (6) taking any other action she deems “necessary or expedient” to correct the condition

which led to the Order of Rehabilitation. Id. at § 221.16.
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Just one day after the Otder of Rehabilitation was enteted, on May 30, 2001,
Petitioners, alleged to be a group of Reliance policyholders, identified by name and alleged
claim amount, filed the Petition (“Policyholder Petition”) seeking “an otdet appointing an
Official Committee of Policyholders of Reliance Insurance Company . .. .”

On June 18, 2001, the Rehabilitator filed het opposition to the appointment of 2
policyholder committee, along with preliminary objections secking dismissal of the Petition
in its entitety. Petitionets résponded and the Rehabilitator replied to the response.

On July 30, 2001, this Court granted the Policyholder Petition and authorized
Pettioners to form a committee of policyholders. See July 30 Order. The July 30 Order
stated that it was “treating the Petition as an Application for Special Relief,” and appointed
Robert H. Levin, Esquire, “as interim counsel for the policyholders committee, pending
identification and notification of all affected parties, persons and/or entities.” See id.

The Rehabilitator respectfully seeks reconsideration of the July 30 Order, as it
conflicts with the exclusive statutory scheme and is not warranted in this case.

II. LEGAL STANDARD

It is well settled law in the Commonwealth of Pennsylvania that courts have the
“inherent power to reconsider [theit] own rulings.” Hutchinson v. Luddy, 611 A.2d 1280,
1288 (Pa. Super. 1992) (citing Atlantic Richfield Co. v. J.J. White, 448 A.2d 634 (Pa. Super.
1982)). “Where an otdet does not effectively place the liigant out of coutt or end the
lawsuit, it is within the . . . coutt’s disctetion to entertain a motion to reconsider the

interlocutoty order . ...” Hutchinson, 611 A.2d at 1288 (citations omitted); see Marble v.

Fred Hill & Son, 624 A.2d 190, 192 (Pa. Supet. 1993).

3
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With tegard to intetlocutory orders which may be appealed as of right, Rule 1701 of
the Pennsylvania Rules of Appellate Procedure specifically contemplates that a lower court
can and may review its own orders, even after the filing of a notice of appeal. See Pa. R. Ap.
P. 1701(b)(3);! Leonard v. Anderson Corporation, 445 A.2d 1279, 1280-81 (Pa. Super. 1982)
(stating that “[fhe mere filing of a petition for reconsideration does not toll the period in

which an appeal may be perfected” (citations omitted)).?

1 Rule 1701(b)(3) of the Pennsylvania Rules of Appellate Procedure provides, in relevant part:

(b) After an appeal is taken[,] . . . the trial court. .. may. .. (3) Grant reconsideration
of the order which is the subject of the appeal ot petition, if: (i) an application for
reconsideration of the otder is filed in the [lower] court . ... within the time provided
ot prescribed by law; and (ii) an order expressly granting reconsideration of such
ptiot ordet is filed in the [lower] court . .. within the time prescribed by these rules
for the filing of a notice of appeal . . ..

See Pa. R. Ap. P. 1701(b)(3).

2 Because the appointment of a policyholder committee directly impacts the ability of the
Rehabilitator to “administer [the assets of Reliance] under the [May 29, 2001 Otder of
Rehabilitation),” see 40 P.S. § 221.15(c), the July 30 Otdet is an order modifying the receivership of
Reliance. See Pa. R. Ap. P. 311(2)(2); see also Hargrove v. Ehinger, 638 A.2d 282 (Pa. Comwlth. Ct.
1994), Accordingly, the Rehabilitator may appeal the July 30 Order as of right to the Supreme Court
of Pennsylvania. See 42 P.S. §§ 702, 723; see also Pa. R. Ap. P. 311, 902 (manner of taking appeal).
Rule 902 of the Pennsylvania Rules of Appellate Procedure states that “[a]n appeal permitted by law
as of right from a lower court to an appellate court shall be taken by filing a notice of appeal . ..
within the time allowed by Rule 903(time for appeal).” See Pa. R. Ap. P. 902. Rule 903 states that
“the notice of appeal required by Rule 902 . . . shall be filed within 30 days aftet the entry of the
otder from which the appeal is taken.” See Pa. R. Ap. P. 903. Rule 1701(b)(3)(ii) divests a lower
coutt of jutisdiction to consider a motion for reconsideration unless “an otder expressly granting
reconsideration of the order is filed in the [lowet] coutt . . . within the time prescribed by the[] rules
for the filing of a notice of appeal[,]” in this case, thirty days from July 30, 2001, or August 29, 2001.
Pa. R. Ap. P. 1701. The Note to Rule 1701 states:

The better procedure undet this rule will be for a party seeking reconsideration to file
an application for reconsideration below and a notice of appeal, etc. If the
application lacks merit the trial coutt . . . may deny the application by the entry of an
order to that effect or by inaction. The ptior appeal paper will remain in effect, and
appeal will have been taken without the necessity to watch the calendar for the
running of the appeal period.

4.

114582.00600/20621198v1




Here, for the reasons that follow, this Court should exercise its power to reconsidet
its July 30 Order, and deny the request for appointment of 2 policyholder committee.
I1I. DISCUSSION

A. The Rehabilitation Procedure Set Forth in The Act Is Exclusive And
Does Not Contemplate Participation of A Policyholder Committee

The Act sets forth a detailed set of standards and procedures applicable to the
Insurance Department, the Commissioner as Rehabilitator and the Commonwealth Court.
See 40 P.S. §§ 221.1 et seq. It is the exclusive statutory procedure fot the rehabilitation or
liquidation of an insurance company. Id.

The Supreme Court of Pennsylvania declared in Foster v. Mutual Fire Marine and
Inland Ins. Co., 531 Pa. 598, 614 A.2d {086 (1992), that the Pennsylvania legislature granted
the Insurance Commissioner “freedom of action in the over-all management of the
[financially troubled insurance] company which will permit [het] to knowledgeably evaluate,
plan, devise and implement a program which in [her] best judgment and in keeping with
[het] expertise in the field of insurance accomplish the objective of {rehabilitation].” Id. at
' 1093 (citations omitted). The Act itself explains that the putpose of rehabilitation is the
“protection of the intetests of insureds, creditors and the public generally[]” See 40 P.S. §
221.1. Similatly, this Court and the Supteme Court have held that the Act chatges the

Rehabilitator with the duty to protect the interests of all policyholders. Foster, 614 A.2d at

See Pa. R. Ap. P. 1701, Note; see alsg Leonard, 445 A.2d at 1281, Therefore, notwithstanding
having sought reconsideration from this Coutt, the Rehabilitator must also file a timely notice of
appeal with the Clerk of the Commeonwealth Court.

-5-
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1104; Grode v. Mutual Fire Matine and Inland Ins. Co., 132 Pa. Cmwlth. 196; 572 A.2d 798,

811 (1990).

The Supreme Coutt has further held that “our courts will not disturb [the Insurance
Commissioner’s] administrative discretion in interpreting legislation.within [the Insurance
Department’s] own sphere of expettise absent ftaud, bad faith, abuse of discretion or clearly

atbitrary action.” Winslow-Quattlebaum v. Maryland Ins. Group, 561 Pa. 629,752 A.2d

878, 881 (2000); see Fostet, 614 A.2d at 1093; accord Alpha Auto Sales, Inc. v. Dept. of
State, Bureau of Professional and Qccupational Affairs, 537 Pa. 353, 644 A.2d 153, 155

(1994) (stating that “[w]e have long held that contemporaneous construction of a statute by

those charged with its execution and application . . . is entitled great weight . ... ); Inre
Insurance Stacking Litigation, 754 A.2d 702, 706 (Pa. Super. 2000) (stating that “[c|ourts
traditionally accord an interpretation of a statutory provision by an administrative agency
chatged with administering that statute . . . deference” (citations omitted)); cf. Armstrong
Communications, Inc. v. Pennsylvania Public Utility Comm., 768 A.2d 1230, 1232 (Pa.
Cmwlth. Ct. 2001) (Colins, J.) (stating that “[a]n agency’s intetptetation should not be
distegarded unless it is shown to be clearly erroneous”).

Indeed, the legislature has explicitly acknowledged the difference between the Coutt’s
powet over a court-appointed receiver and its much more limited role with respect to a
statutoty receiver such as the Insurance Commissioner or Secretary of Banking. Rule 1533
of the Pennsylvania Rules of Civil Procedure governs the appointment of receivers generally,

permitting the appointment of a receiver in exigent circumstances, undet broad supetvision

by the Court. See Pa. R. Civ. P. 1533. Howevet, Rule 1533(h) specifically addresses the

_6-
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limitation on the Coutt’s authotity to encroach upon the authority of a statutory teceiver
governed by specific legislation. It stipulates that “[t]hese rules shall not be deemed to
impose upon the Secretary of Banking, the Insurance Commissionet ot other public officet
acting as statutoty receiver any duties or restrictions which are in conflict with the Acts of
Assembly authotizing their appointment and ptescribing theit rights and duties.” Pa. R. Civ.
P. 1533(h).

Appointing 2 policyholder committee, over the objection of the Insurance
Commissioner, and at this early stage will require the Rehabilitator to submit each matter she
brings befor-e the Coutt to the policyholder committee for comment and possible objecton.
This “oversight” of the Rehabilitator by, a policyholder committee, in addition to being
outside of the exclusive statutoty scheme, is directly contrary to the unambiguous provisions
of the Act, as construed by the Supreme Coutt of Pennsylvania, which ptovide the
Rehabilitator with broad discretionary powets. | Foster, 614 A.2d at 1092-93. Section 221.16
specifically prov.ides that “[t]he rc;habi]itator may take such action as [she] deems necessary
or expedient to cotrect the condition ot conditions which constituted the grounds for the
ordet of the coutt to rehabilitate the insurer.” See 40 P.S. § 221.16(b) (emphasis added); see
also Foster, 614 A.2d at 1092-93 (discussing the broad grant of discretion to the
Commissioner under the Act).

* The Supreme Court explained that the Legislature constrained the judiciaty’s role in

Rehabilitation proceedings to a limited and “narrow” scope of review. Eoster, 614 A2dat
1093. In Foster, the Supreme Court stated:

The courts cannot dictate or outline the general policy ot course of conduct of
the Insurance Commissionet or [het] department because this outline is

-7
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dependent on the terms of the applicable statutoty provisions and not upon
judicial discretion. Our statutory provisions . . . propetly place the
responsibility on both the Insurance Commissioner and the courts, the
Commissionet being required to follow the statutory mandates and to use
reasonable discretion in the rehabilitation of the seized company, with abuses
of discretion to be checked by the judiciaty. . ..

This Court has concluded that this great deference in favor of the Insurance
Commissionet and the resulting narrow scope of review for the courts ate in
recognition of the expertise of the administrative agency or individual officer
assigned the task of regulating a given industry.

Foster, 614 A.2d at 1093 (citations omitted, internal quotations and alterations omitted,
emphasis in original). The Foster coutt further defined the limited scope of the
Commonwealth Court’s review of actions taken by the Rehabilitator, holding:

[[]n order to make a reasonable gvaluation of the Commonwealth Court’s.
review of administrative agency activity[,] . . . we adopt the following three
part standard: (1) examination of whether the Commonwealth Coutt exceeds
its statutoty authority to apptove, disapprove or modify the rehabilitation
plan; (2) determine whethet the Commonwealth Court substituted any of its
own beliefs into the rehabilitation process; and (3) if so, whethet the exetcise
of such discretion was for the prevention of further abuse by the Rehabilitator,
and not to change the substance of the plan. ... [I1his limited scope of
review is especially appropriate in a highly specialized industry such as
insurance, where the skill, judgment and expertise of the Insurance
Commissioner are statutorily recognized and deferred to, resulting in a broa

scope of discretiopary power.

1d. at 1092 (emphasis added). The appointment of a policyholder committee, under present
circumstances, conflicts with the discretion vested in the Rehabilitator by statute and is
inconsistent with the Emtg standard and with the prosctiptions of Rule 1533(h).
Appointment of a policyholder committee at this preliminary stage in the proceedings
also flies in the face of Petitioners’ own concession that they do not contend that the
Rehabilitator has abused her discretion in any respéct. See Petitioners’ Brief at 7. Indeed,
Petitioners concede that they “have no teason to believe[] that the Commissioner as

_8-
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statutory rehabilitator will act in any way improperly.” Id. The record before this Court
contains not a single verified or unverified fact or allegation of “fraud, bad faith, abuse of

discretion ot cleatly arbitraty action” by the Rehabilitator. Winslow-Quattlebaum, 752 A2d

at 881.

Petitioners’ stated intention to influence the substance of the Plan of Rehabilitation?
from the very commencement of these proceedings further illustrates the prematurity of
these issues. See Policyholder Petition, § 8(c). Section 221.16(d) specifically provides that
policyholders may respond to a Plan of Rehabilitation after the Rehabilitator has submitted a
Plan to the Court for approval. See 40 P.S. § 221.16(d) (providing that the Court may
require notice and hearing on the proposed Plan of Rehabilitation). Under the standard set
forth in Foster, even the Court may not influence the substance of the Plan where thete has
been no abuse of the Rehabilitator’s discretion. Foster, 614 A.2d at 1092. Here, the court-
appdinted policyholder committee, by its own admission, seeks to impose its will upon the
Insurance Commissionert in formulating a Plan of Rehabilitation. See Policyholder Petition,
1 8(c). The Act specifically prohibits the Court ot any other patty, ot a policyholdet
committee, from intetfering in this way with the “broad scope of [the Commissionet’s] |

discretionaty powers.” Foster, 614 A.2d at 1092.

Under the law of this Commonwealth, the Insurance Commissioner’s reasonable
interpretation of the Act is entitled to “great deference” by this Court. Foster, 614 A2d at

1093. Therefore, in the absence of the Rehabilitatot’s consent, the appointment of a

3 At this eatly stage in these proceedings involving Reliance it is unclear whether Reliance will
remain in rehabilitation, ot will be forced to file a Petition for Liquidation. This further
demonstrates the prematurity of appointing a policyholder committee at this time.

9-
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policyholder committee, given the present circumstances, is unauthotized under the Act.
The Coutt should reconsider its July 30 Order and deny the Petition.

1. The Rehabilitations of Mutual Fire Marine and Inland Insurance
Company and the Fidelity Mutual Life Insurance Company

Support the Rehabilitatot’s Intetpretation of the Act

The fact that policyholder committees were appointed in the rehabilitations of the
Mutual Fite Matine and Inland Insurance Company (“Mutual Fire”) and the Fidelity Mutual
Life Insutance Company (“FML”) is not inconsistent with the Rehabilitatot’s interpretation
of the Act. In Mutual Fite, the appointment of a policyholder committee followed
submission by the tehabilitatot of the initial Plan of Rehabilitation to the Coutt fot approval.
Accotdingly, participation was sought at the time when the statute calls for notice and
possible comment by policyholders. In addition, the Mutual Fite Court appointed the
committee only after it found that that rehabilitator had not notified all policyholders of the
impact of the original Plan on their interests, and thefefore that the statutoty requirements
had not been apptopriately followed. The Court concluded (albeit without statutory

authority) that the policyholders tequited additional protection of their interests. See Grode

v. Mutual Fire Marine and Inland Ins. Co., 132 Pa. Cmwith. 196, 572 A.2d 798, 801 (1990).
As a remedy, it appointed a policyholder committee.

Here, Petitioners identify no abuse of discretion by the Rehabilitator which would
justify a “remedy” of any kind. See Petitioners’ Brief at 7. While this Court treated the
petition for a policyholder committee as a request for “special telief,”* “special relief”

obviously requires grounds. None were advanced hete. There has been no hatm caused by
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the Rehabilitator fot which the remedy of an appointment of a policyholder committee
would setve to redress.®

Tn the FML rehabilitation, the Insurance Commissioner chose to consent to the
appointment of a policyholder committee. This decision may have been influenced by the

fact that FML is 2 mutual life insurance company. See Chidsey v. Keystone Mutual Cas. Co.,

366 Pa. 149; 76 A.2d 867, 870 (1950) (stating, in an insurance liquidation proceeding, that a
mutual insurance company “is a co-operative enterptise wherein the policyholders, as
membets, ate both insurer and insured”). The tehabilitation of Reliance, 2 non-mutual
propetty and casualty insurance company, whose policyholdets are principally sophisticated
business entities, does not involve the unique and common policyholder issues associated
with a rehabilitation of a mutual life insurance company. The Rehabilitator chose here not
to consent to the appointment ofa policyholder committee and her decision is entitled to

stand absent a manifest abuse of discretion.S

+ The Rehabilitator, assumes that the Court was referring to Rule 1533 as no other special relief rule
appears remotely applicable to an insurance rehabilitation proceeding.

5 This point further serves to underscore that Petitioners lack standing to apply to this Coutt for
Special Relief. See Preliminary Objections; Sur-Reply at 12-13. Because Petitioners have failed to
establish that they are “aggrieved” within the meaning of Pennsylvania’s standing doctrine, the
Rehabilitator’s Preliminary Objections pursuant to Pa. R. Civ. P. 1028(3), (5) should be sustained
and Petitioners’ Petition dismissed.

% In deciding to oppose the appointment of a policyholder committee, as discussed in the Response
and Sur-Reply, the Rehabilitator also specifically considered the expense to the insuret’s estate of
supporting a policyholder committee, the delays caused by the duplicative efforts of a policyholdet
committee and the encroachments on the Rehabilitator’s authority associated with participation of a
policyholder committee. See Response at 8-15; Sut-Reply at 2-5, 8-9. In Foster, the Supreme Court
recognized that policyholder committees have these very same drawbacks, Foster, 614 A.2d at 1104
n.14.

11-

1 !4582.00600/20.621 198v1




2. The Act Provides for Exclusive Statutory Procedures

The Act provides the exclusive statutory procedures for the Insurance Depattment to
tehabilitate a financially troubled insurance company, and it does not include participation by
a policyholder committee. The appointment of a policyholder committee over the objection
of the Rehabilitator and without a record demonstrating abuse of discretion conflicts with
the exclusive statutory ptocedures of the Act, and therefore should be rejected.

This Coutt, sitting en banc, directly rejected a similar attempt by intetested parties to
engraft non-statutory procedutes onto a statutory receivership in Hargrove v. Ehinger, 6338
A.2d 282 (Pa. Comwilth. Ct. 1994). In Hargrove, a group of excess depositors attempted to
bring a class action against a private bank in statutory receivership, whete the Secretary of
Banking was serving as statutory receiver. Hargtove, 638 A.2d at 283. Reviewing the statute
authotizing the Secretaty to act as receiver for a troubled bank, this Court held that (1) a
statutoty procedure existed for the processing of claims of would-be class members; (2) the
procedure was exclusive under the statute; and (3) because the statutory scheme did not
provide for the procedute of class actions by claimants of a bank in receivership, a class
action as a procedural tool was unavailable to the claimants and could not be irnpoéed by the
Court of Common Pleas. See id. 285-86.

The decision in Hargtove comports with long-standing Pennsylvania authority that
courts do not have authority to depart from exclusive statutory procedutes. See generally,
Metropolitan Propetty and Liability Ins. Co. v. Insurance Commissioner, 517 Pa. 218, 535
A.2d 588, 591-93 (1987) (finding, under Section 1008.1 et seq. of the Insurance Department

Act, that the Legislature had established exclusive statutory procedures for the termination

-12-
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of certain insurance policies); In re Gordon, 348 Pa. 255; 35 A.2d 521, 522 (1944) (holding,
under the Depattment of Banking Code, that the equitable powers of the courts ate
restricted by statutory provisions which specifically provide ptocedures for the liquidation of
banking institutions); Genkinger v. City of New Castle, 146 A.2d 640, 641-42 (Pa. Supet.
1958) (stating that the “procedure presctibed by statute . .. to object to [bond] rates
regularly and properly filed is lodged exclusively in the insurance department and the Court .

.. is without jurisdiction in the matter”); see also 1 P.S. § 1504 (providing that “[i]n all cases

whete . . . anything is directed to be done by any statute, the directions of the statute shall be
strictly pursued, and no penalty shall be inflicted, or anything done agreeably to the common
law, in such cases, further than shall be necessaty fot carrying such statute into effect”).

Just as the Depattment of Banking Code did in Hargrove, the Act establishes
procedures designed to safeguard the interests of all policyholders. See 40 P.S. §§ 221.14-18.
The Rehabilitator, through all of her powers and duties st forth above, including the
important step of formulating and administering a Plan of Rehabilitation, is charged by
statute to protect the intetests of policyholders. While the obligation to provide notice to
policyholders and oppottunity to be heard may atise once 2 Plan of Rehabilitation is
submitted to the Court, see 40 P.S. § 221.16(d), the Act, under present citcumstances, does
not contemplate participation by a policyholder committee. Petitionets have asserted no
basis to justify the extra-statutory exercise of this Court’s authority to appoint such a
committee, especially one that (1) is opposed by the administrative agency charged by the
Legislature with executing and applying the Act; and (2) will likely and needlessly deplete the

assets of the estate and unreasonably prolong these proceedings.

13-
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B. A Policyholder Committee Is Premature and Not in the Best Interests of
Policyholders

The Order of Rehabilitation was entered on May 29, 2001. Since that date, the
Rehabilitator and her staff have been engaged in the monumental tasks required to fulfill
theit statutory duties with respect to this huge property and casualty insurance company.
However, the task of evaluating the financial condition of Reliance and marshalling the
insuret’s assets is not complete and the task of formulating a Plan of Rehabilitation has not
yet commenced. The appointment of a policyholder committee, at this stage of the
rehabilitation proceeding, is cleatly premature and will only serve to deplete the limited assets
of the estate and cause unnecessary delay in the preparation of a Plan of Rehabilitation.

L Unnecessary Del.gy and Expense

In the tehabilitation of Mutual Fire, the Coutt appointed a policyholder committee
only at the time the original Plan of Rehabilitation was submitted for Coutt apptoval, and
only when it appeared that adequate notice haﬁl not been provided to the policyholders.

Foster, 614 A.2d at 1089. A Plan for Rehabilitation has not yet been prepared here and

there has been not even an allegation of improper ot inadequate procedures by the |
Rehabilitator in this matter. The appointment of a committee of policyholders, at this time,
is unsuppotted by the case law, as well as by those portions of the Act which limit ditect
policyholder participation to later stages of the rehabilitation proceedings. See 40 P.S. §
221.16(d).

Section 221.16(d) of the Act establishes the timing of policyholder comment and
objections, if any, to the proposed Plan of Rehabilitation. See'id. The Section states that

notice and heating are afforded to all intetested parties, including policyholders, “[ulpon
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application of the rehabilitator for approval of the plan[.]” Id. It was only at this stage of
the proceeding, submission of a proposed plan of rehabilitation, that the Court in Mutual

Fite appointed a policyholder committee. See Foster, 614 A.2d at 1089; Grode, 572 A.2d at

801. Similarly, in the rehabilitation of FML, the Court did not appoint a policyholdet
committee until almost nine months after a draft Plan of Rehabilitation had been formulated
by the Insurance Commissionet, and more than two years after this Court issued the Order
of Rehabilitation. See Response at 14-15.

If the Rehabilitator is requited to submit to a committee of policyholders, for
comment and possible objection, each action that she takes, her efforts to efficiently and
expeditious formulate a Plan of Rehabiljtation will be significantly hampered, causing
unnecessaty delays in the rehabilitation of Reliance, delays which are cleatly not in the best
interests of policyholders, creditors and the general public. See 40 P.S. § 221.1. Indeed,
even given the limited role played by the policyholder committee in the rehabilitation of

Mutual Fite, the Supteme Coutt in Fostet noted that the policyholder committee made

“numetous attempts to intetrfere with the Plan [of Rehabilitation], ignore[d] Orders of the
Coutt and billfed] the estate of Mutual Fite millions of dollats in expenses and fees . .. .”
Foster 614 A.2d at 1104 n.14.
2. Policyholder Conflict of Interest
A policyholder committee should also not be appointed because of the unavoidable
confliqts of interests among the diverse groups of Reliance policyholders. Reliance is a large
property and casualty insurer, which wrote policies covering many different types of risks.

Reliance’s policyholders do not shase identical interests and goals as would a group of life

-15-
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insutance policyholders. Divergent and conflicting interests between policyholdets and
groups of policyholders may (1) result in the application of sub-groups of policyholdets for
official recognition by the Court, a process which will only further deplete the limited assets
of Reliance and further delay this matter; and (2) prevent a policyholder committee from
achieving its primaty goal of protecting policyholders as a class.

In Vickodil v. Commonwealth, 559 A:2d 1010 (Pa. Cmwlth. Ct. 1989), this Court
recognized that it is precisely because difficult decisions affecting the competing interests of
policyholders will need to be made that the regulation of insurets is entrusted to a public,
rather than a private entity. Vickodil, 559 A.2d at 1013. Similatly, in enacting the Act, the
legislature conferred the duty of tesolving the conflicting interests of policyholdets and the
broad discretion needed to discharge this duty upon the Insurance Commissionet, not a
committee of private policyholders. See 40 P.S. § 221.16.

Given the magnitude and importance of the issues implicated By the rehabilitation of
Reliance, the cteation of an artificial, extra-statutory and time-consuming ptocedute, a
policyholder committee, may potentially prejudice the Rehabilitator’s ability to attempt to
achieve the goals of statutoty rehabilitation. This is particulatly so when the Insurance
Commissioner, in exercising her expertise and prudent judgment, has determined that the
appointment of a such a committec is not in the best intetests of the rehabilitation of
Reliance, and the committee will “be an unacceptable financial detriment” to the estate.
Foster, 614 A.2d at 1104 n.14; gsec Petitioners’ Brief at 7. Under these citcumstances, the
delay and expense associated with policyholder committees, and the lack of any significant
benefit to policyholdets as a class, clearly weigh against the appointment of such a

-16-
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committee. Fven putting to one side the fact that a policyholder committee is unauthorized
under the Act, given the significant and unavoidable drawbacks, the appointment of a
policyholder committee is not in the best interests of Reliance policyholders, creditors or the
public generally.

Alternatively, should the Court be reluctant to deny the Policyholder Petition at this
time and given that the Petition is wholly premature as measured from the Coutt’s own
experience in the rehabilitations of Mutual Fire and FML, the Court may “expressly grant
reconsidetation” of the July 30 Otrder, within the meaning of Pa. R. Ap. P. 1701(b)(3), and
stay ot defer the Policyholder Petition until a future date, which the Rehabilitator believes
should be no sooner than the date a praposed Plan of Rehabilitation has been submitted to
the Coutt for approval. In this mannet, the Rehabilitator may discharge its obligations under
the Act without the unwatranted encroachments on her authority associated with
policyholder committees; and Petitioners” right to seek the appointment of a committee will
be preserved for later review by this Court.”

C. The Rehabilitator’s Preliminary Objections Should be Sustained

The Rehabilitator’s Preliminaty Objections to the Policyholder Petition undetscote
the procedural defects in the Petition and provide this Court with an appropriate basis to
reconsider its July 30 Order and dismiss the Petition. .

1. The Policyholder Petition Fails to Comply with the Rules of Court

Rule 123(c) of the Pennsylvania Rules of Appellate Procedure requires that “facts

which do not already appear of record . . . be vetified . .. See Pa. R. Ap. P. 123(c). Both
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the Policyholdet Petition and Petitioners” Answer to the Rehabilitator’s Preliminaty
Objections are unvetified despite the fact that they set forth numerous facts which do
already appear of record. Notwithstanding the numerous opportunities available to
Petitionets, they have similarly failed to file a curative verified statement. Thus, thete are no
facts propetly before this Coutt to support Petitioner’s claim for relief and the Petition
should be dismissed as procedurally defective.
2. Petitioners Lack the Legal Capacity to Seek the Requested Relief
Petitioners have admitted in theit submissions to the Court that they have not been
aggrieved by any action by the Rehabilitator.? See Petitioner’s Brief at 7. Pennsylvania law
requites a patty to demonstrate that it is aggrieved in order to establish standing. Sce
Pennsylvania Game Comm’n v. Pennsylvania Dept. of Environmental Resoutces, 521 Pa.
121; 555 A.2d 812 (1987); see also note 5 supra. Having admitted that they are not
aggrieved, and therefore lack standing to seek relief in this Court, the Policyholder Petition
should have been dismissed. This Court should reconsider its July 30 Order and dismiss the
Policyholder Petition. See Pa. R. Civ. P. 1028 (a)(3), (5).
3. The Policyholder Petition is Legally Insufficient
Because the relief requested by Petitioners conflicts with the exclusive statutory
procedures of the Act, is unsuppbrted by any legal or factual basis, and is untipe fot

consideration at this eatly stage of the proceeding, the Policyholdet Petition is legally

7 By suggesting this alternative, the Rehabilitator does not consent to the patticipation of a
policyholder committee at a later stage of this proceeding. -

% Petitioners wrongly contend that the May 29 Order of Rehabilitation rendeted them aggrieved.
The Order of Rehabilitation protects Petitioners and all policyholders from depletion of assets at
this ctitical juncture.
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insufficient withi_n the meaning of Rule 1028(4) of the Pennsylvania Rules of Civil
Procedure. This Court should reconsider its July 30 Order and dismiss the Petition.

D. The Court’s Concerns Can Be Addressed by Altetnative Procedures

If the Coutt believes certain matters brought before it require inquiry and analysis by
a third party, it should consider the special master procedure rather than a policyholder
committee. See Sut-Reply at 9-10. This Coutrt has the authority to appoint a special master
to assist the Court in catrying out its functions under the Act. See 42 P.S. §§ 102, 562. The
use of masters in insurance insolvency proceedings is commonplace. See Sur-Reply at 10
(collecting examples of cases). Mote importantly, in the Otder of Appointment, the Court
has the ability and fhe authority to narrqwly define the powers and duties of a master. Using
this approach, the Court can obtain third-party input while avoiding the expense, delay and
conflicts of interest associated with policyholder committees, and simultaneously presetve

the Insurance Commissioner’s broad discretionary powers under the Act.
Iy p
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IV. CONCLUSION

This Coutt should reconsider its Order of July 30, 2001, and deny the Petition for the
Appointment of a Policyholder Committee. The appointment of a policyholder committee
conflicts with the exclusive statutory procedute, is not suppotted by any legal or factual

grounds, and is cleatly premature.
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